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N one case only, in the absence of a statute imposing upon 

the master the duty of affording the servant some particular - 
protection, could the servant, before the passage of the Employers’ | 
Liability Act of 1880, recover if he knew of the condition which the 
master’s negligence had created. This was where the servant had 
complained to the master and had received a promise that the 
acfect should be repaired. Cockburn, C. J., in Clark v. Holmes,? 
says: “The danger contemplated on entering into the contract 
shall not be aggravated by any omission on the part of the master 
to keep the machinery in the condition in which, from the terms of 
the contract or the nature of the employment, the servant had a f 
right to expect that it would be kept. There is a sound distinction 
between the case of a servant knowingly entering upon a contract 
to work on defective machinery, and of one who, on a tem- 
porary defect arising, is induced by the master to continue to per- 
form his service on a promise that the defect shall be remedied. In 
the latter case the servant by no means waits his right to hold 
the master responsible for any injury which may occur from the 
omission of the master to fulfil his obligation.” And Byles, J., says: 
“The original contract was to work with fenced machinery, and it 


1 Continued from 20 Harv. L. REV. 34. 

2 7 H.& N.937. There was, in fact, a statute requiring the machinery to be fenced. 
Cockburn, C. J., however, thought it unimportant to determine “whether the duty 
exists by virtue of a statute or at common law.” While Bowen, L. J., cites it as author- 
ity for the proposition that where a statutory duty exists, the plaintiff’s mere knowledge 


of its violation is no bar to recovery, the case had been usually treated as authority t 
only on the point stated in the text. | 
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was his master and not he who violated the condition and in so 
doing exercised a species of compulsion over the servant.” The 
duty of the master herein stated to take care to prevent the plant 
from deteriorating from the condition in which it obviously was at. 
the time the servant entered into it was one well recognized in the 
earlier cases.!: 

The case of Clark v. Holmes was therefore novel only in this, 
that it regarded the promise of repair as removing from the servant 
the bar to recovery which his knowledge would otherwise have 
presented. While this case has been followed with practical 
unanimity by all American jurisdictions, it was disregarded in 
Scotland in Crichton v. Keir,2 where it was decided that a servant 
having been induced to continue in an employment by a promise 
of a young and efficient horse in the place of an old and inefficient 
one, could not recover for injuries received by continuing to work 
with the old horse, pending the performance of the master’s 
promise. ‘ A servant who in the face of manifest danger chooses 
to go on with his work, does so at his own risk and not at the risk 
of his master.” 8 

On the whole the decision of the Scottish court wouJd seem to 
ibe in absolute conformity with the spirit of the earlier English 
cases. It would seem to be impossible to distinguish on principle 
‘between the case where a servant with knowledge that the master 
had permitted the plant to get out of repair had continued to 
‘serve after complaint in fear of dismissal, and the case where he had 
been induced to continue serving because of a promise to repair. 
It is quite clear that the servant does not seek to recover upon 
‘tthe theory that the master’s promise to repair amounts to a con- 
itract to do so, nor in Clark v. Holmes is the action founded upon 
the breach of such a contract. The same effect is given to a 
promise to repair whether made by the master himself, and there- 
fore one which would bind him, or made by a subordinate who has 
no such authority; nor is it necessary that the promise has been 
made to the plaintiff himself if he actually knows that such promise 
has been made. The theory upon which the servant is debarred 
from recovery if he continues to work with obviously defective 


1 And it is stated by Lord Cranworth in Bartonshill Co. v. Reid, 3 Macq. H. L. Cas. 
266, and is recognized by Kelly, C. B., in Murphy z. Phillips, 35 L. T. (N. s.) 477. 

2 McPh. 407. 

8 Lord Justice Clark Inglis. This case was followed in Frazer v. Hood, 15 Rettie 
a8, and ‘in Wilson v. Boyle, 17 Rettie 62. 
Ill. 624. 
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tools is that, he being free to remain or leave, his relation to the 
master is purely voluntary, and therefore one which he has no 
legal right to continue in. The master therefore can annex to its 
continuance, as he could to its creation, whatever conditions he 
pleases. The master’s promise neither coerces him into remain- 
ing in the position nor deceives him as to the conditions under 
which the work is to be performed. He knows that the tool is 
dangerously defective. He is willing to work with it temporarily 
and until it can be repaired; but whether there is a promise of 
repair or not, he is fully cognizant of the risks of an existing defect, 
and is willing to undergo them rather than lose his place. The 
fact that the risk is temporary and not permanent may render his 
act more prudent, but it cannot make it any the less voluntary. 
It may be perhaps true that a servant may be willing to run a 
temporary risk rather than lose a permanent job, but in the end 
the inducing cause which leads him to accept the risk is the desire 
to retain his employment. The quantity of pressure therefore may 
be less, but the pressure is of the same sort, and is not one pro- 
ceeding from the master, but from the servant’s own necessities 
and desires. If, on the contrary, the contract of employment is 
regarded as giving the servant a right as against his master to 
remain in his employment, it would follow that even though the 
master did not promise to repair he should not be allowed to put 
the servant to the alternative of abandoning his right to serve, or 
running a risk therein due to the master’s failure to perform his ob- 


ligation. The case in reality represents a reaction against the rigor — 


of the rule that a servant takes the risk of all known defects. The 

master has intended the servant to remain; that he offered induce- 

ments to do so shows that it was to his advantage; it would seem 

repugnant to natural justice to regard the servant as acting of his. 
own independent volition and at his own risk because he yielded to 

the master’s request. It would seem, therefore, that the conception 

of the court that the servant shall not thereby assume the risk 

incident to such action is, on the whole, just and fair, though per- 

haps not to be justified by any strict analysis of the principles 

applicable to this class of cases. 

Save when such promise to repair was given, the servant’s 
knowledge of the defect negatived at common law the existence 
of any duty on the master’s part in relation to it. So, in Griffith 
v. St. Katharine’s Docks,! the action, though brought after the 


113Q. B, D. 259 (1884). 
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Employers’ Liability Act of 1880, was not founded upon it. It 
was decided! that a declaration which failed to allege not merely 
that the master was negligent, but that the servant was ignorant 
of the danger thereby created, was fatally defective. 

Upon the passage of the Employers’ Liability Act of 1880? the 
question at orice arose whether it had made the master liable to 
the workman for injuries received by reason of defective conditions 
in the machinery and plant which were known or obvious to the 
workman.® 


1 Brett, M. R., and Bowen and Fry, L.JJ., affirmed the decision of Day and A. L. 
Smith, JJ., in 12 Q. B. D. 493, Brett, M. R., saying that this was decided many years 
ago in Priestly v. Fowler. The same principle had been uniformly announced in the 
intervening cases; so in Williams v. Clough, 3 H. & N. 258, it was decided that the 
declaration must allege the ignorance of the servant of the defect which injured him, 
and that the declaration in question did sufficiently allege this by stating that the plain- 
tiff, “believing the ladder to be in good condition and not knowing the contrary,” 
used it and was hurt. Lord Bramwell differed to the extent of holding that the 
declaration should have shown that the plaintiff had no means of discovering the 
defect. It is clear, however, that while the servant may be bound to take notice of 
plainly inherent risks in obvious physical conditions, he is not bound to notice those 
defects which only an inspection would disclose. R. R. Co. v. Swearingen, 196 U. S. 
551; R. R. Co. v. McDade, ror U.S. 564. In Vose v. R. R., 2 H. & N. 728, in the 
course of the argument (p. 732), the opinion of the court is plainly indicated that it 
must appear that the servant’s ignorance of the defect is plainly alleged, or that the 
defect as described in the declaration must be one which indicates that the plain- 
tiff could not have known of its condition, explaining Roberts v. Smith, 2 H. & N. 
213, upon this ground. See also, to the same effect, Bramwell, B., in Dynen v. Leach, 
26 L. J. Exch. 221. 

2 The sections material to the present discussion are: section 1, providing in sub- 
stance that “ where personal injury is caused to a workman ; by reason of any defect in 
the ways, works, machinery, or plant (subsection 1) . . . the workman shall have the 
same right of compensation and remedies against the employer as if the workman had 
not been a workman nor in the service of the employer”; subsection 5 and sub- 
section 3 of section 2, “ A workman shall not be entitled to compensation . . . where 
the workman knew of the defect . . . and failed within a reasonable time to give ... 
information thereof to the employer ... unless he knew that the employer... 
already knew of the said defect.” 

8 It would seem that the question of the servant’s assumption of risk is about to be 
of great importance in the federal courts of the United States in consequence of the 
passage by Congress of the Act of June 11, 1906, Statutes of the 59th Congress, 
p. 232, which not only destroys the defense of fellow employment in suits by employees 
against railroads engaged in interstate commerce, but provides that the plaintiff’s con- 
tributory negligence shall in all cases be left to the jury. However, since the servant’s 
assumption of risk is recognized with practical unanimity as quite distinct from the 
defense of contributory negligence (Day, J., Choctaw R. R. v. McDade, 191 U. S. 64), it 
would appear that the servant may still be barred from recovery by knowledge, real or 
constructive, of the defective condition of the railroad’s plant or premises to the same 
extent and in the same manner as before the passage of this act, which otherwise, but 
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In Weblin v. Ballard! A. L. Smith, L. J., held that the act 
put the workman when he sues the master under its conditions in 
the position of one of the public suing. The master shall have all 
the defenses which he would have had as against one of the public, 
but shall not have the several defenses he theretofore had when 
sued by a servant. He comes therefore to the conclusion that 
the defense of common employment when a fellow servant's negli- _ 
gence occasions the injury, and the defense that the servant had 
contracted to take on himself the known risks attendant upon the 
employment, being both in his opinion defenses peculiar to the 
relation of master and servant, are taken away by the act, and that 
the master “ not having shown that the servant had used what was 
[to his knowledge] dangerous in a negligent manner,” the latter 
was entitled to recover. 

In Thomas v. Quartermaine? the plaintiff knew of the existence 
of the vat into which he fell, knew that it was unfenced and that his 
duties would require him from time to time to do work nearit. On 
the occasion when he was injured, he went into its vicinity without 
orders and without complaint and attempted to remove a plank. 
In some way it stuck, and when it did give way he fell back with 
it into the vat. It was held that the plaintiff, though found by 
the jury not guilty of contributory negligence, could not recover, 
having entered and continued in the defendant’s service with 
full knowledge of the conditions and the risks attendant thereon. 
Bowen, L. J., who delivered the principal opinion,’ while agreeing 
with Smith, L. J., that the act merely placed the servant substan- 
tially in the same position as one of the public, differs from him 
entirely as to the consequent effect. In his opinion the defense 
of common employment, being alone peculiar to the particular 
voluntary relation of master and servant, is alone destroyed by the 
act; that of the so-called assumption of risks is incident to any 
and all voluntary relations and so is untouched by it. It is in 
fact not, strictly speaking, a defense. The plaintiff fails, not 
because barred by his acquiescence in the defendant’s breach of 
duty, but because the defendant owes to the plaintiff no duty save 
of full disclosure. The statute, he says, “merely gives the servant 


for the in general high character of federal juries, would practically impose on the 


railroads the payment of a compulsory pension to injured employees. 
1 17 Q. B. D. 122. 


Q. B.D. 485. 
8 Fry, L. J., agreeing with him; Brett, M. R., dissenting. 
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in regard to those matters to which it relates the same rights as if 
he were not a workman, and cannot, save by a violent distention of 
its terms, be strained into an enactment that the workman shall 
have the same rights as if he were a workman, and other rights in 
addition.” In a word, the act, while relieving the servant from the 
disadvantages peculiar to this particular relation, does not impose 
upon the master any duties other than those due to persons who 
of their own free will come on his premises.) _ 

“The workman must still prove how he is on the defendant’s 
property, and to do this he must show his license by the contract 
of employment.? The contract of employment shows to what class 
of licensee he belongs; nota bare licensee using for his own personal 
purposes the owner’s property, but one invited to come for a pur- 
pose in which the owner, his master, has an interest as well as he, 
the servant; and the master’s duty to him, while no less, can be no 
greater than to any other licensee for a similar purpose. At com- 
mon law the occupier’s duty to such licensees was merely to take 
care that the property should not contain any unusual or hidden 
and so unexpectable or non-apparent defect. His duty was not 
to make the premises safe, but to make it as safe as it looked — to 
remove a hidden danger or make it known.? If the physical condi- 
tion and the danger incident thereto were obvious, it conveyed its 


own notice, but just as an actual notice must be capable of being 
understood by the class to whom it is addressed, so the physical con- 
ditions must be apparent and their dangerous nature appreciable, 
and the owner’s duty varied with the apparent ability of the licensee 
to understand.” An express notice written in English would be 
quite insufficient where only Italians were employed, and though 


1 So Lord Young, in Morrison v. Baird & Co., 10 Rettie 271, says at p. 278: “The 
act does no more than remove a defense which was previously competent by providing 
that the employer against whom such action is raised shall not in certain circumstances 
specified in the statute be entitled to plead what the common law entitled him to 
plead, that he is not responsible to one employee for the fault of another. 

2 Field, J., in Griffith v. Dudley, 9 Q. B. D. 357. 

8 He cites as authority Kelley, C. B., in the Court of Exchequer Chamber, in 
Indermaur v. Dames, L. R. 2 C. P. 311: “Is he [the invitor] not bound to put a 
fence or safeguard around the hole, or if he does not, to give [the invitees] a reasonable 
notice that they must take care and avoid the danger.” Willes, J., in the same case in 
the Common Pleas, L. R.1 C. P. 274, p. 288, says: “a visitor. . . is entitled to expect 
that the occupier shall use reasonable care to prevent damage from unusual danger 
which he knows or ought to know”; and calls attention to the distinction made in 
Wilkinson v. Fairrie, 1 H. & C. 633, “ between ordinary accidents and accidents from 
unusual, covert danger.” 
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the open patent condition may be sufficient warning to an intelli- 
gent adult, any owner or master would realize that it could mean 
nothing to a child or an ignorant foreign peasant. So, says Bowen, 
L. J., “mere knowledge of the defect is not volition, there must be 
not merely knowledge of the physical condition of the premises, 
but appreciation of the risk involved therein,” 1 and he adds, “‘ the 
risk must be voluntarily encountered.” What does he mean by 
voluntarily? He says: ‘“ There may be facts which justify the 
inquiry whether the risk though known was really encountered 
voluntarily; the injured party may have a statutory right to pro- 
tection, or again the plaintiff may have a common right or an 
individual right at law to find these particular premises free from 
danger. The defendant in such circumstances does not discharge 
his legal obligation by merely affecting the plaintiff with knowledge 
of the danger which but for a breach of duty on his own part would 
not exist at all.” If there be a basis for the alleged duty other than 

the mere voluntary relation of master and servant, which, like that 
of licensor and licensee, creates no obligation save that of full and 
fair disclosure of actual conditions, —a basis, such as a statutory 
enactment or a common or individual right to find the premises 
safe, generally springing from the fact that the plaintiff’s right to go 
on the premises is independent of the mere consent of the owner, 


1 In Yarmouth v. France, 19 Q. B. D. 647, Lord Esher is astonished at this 
statement. So he says: “A dull man can recover damages when a man of intelligence 
cannot! Both knew of the danger, but one is imperfectly informed of its nature and 
extent!” No doubt it is unnecessary that the plaintiff shall be able to appreciate the 
precise extent of the danger or the gravity of the threatened injury (see Feely v. 
Pearson Cordage Co., 161 Mass. 426). Nor does Lord Justice Bowen mean to say that 
it is necessary. Had Lord Esher said, “ both knew the physical condition ; one could 
and did appreciate that it entailed danger, the other neither could nor did,” he would 
more accurately express Lord Justice Bowen’s meaning. So stated, it is an absolutely 
accurate statement of the common law. Since Grizzle v. Frost, 3 F. & F. 622, it has been 
regarded as settled law that the master, if he chose to employ children, owed a duty to 
warn and instruct them as to dangers which, though obvious to the normal adult, they 
were from their youth and inexperience manifestly unable to appreciate. The same duty 

_is of course due to those who through inexperience or manifest ignorance are palpably 
incompetent to appreciate the dangers inherent in obvious conditions. In America, 
where the decision of the majority of the court in Yarmouth v. France has met with | 
practically no support, either in the construction of similar Employers’ Liability Acts 
or in cases arising at common law, this distinction is everywhere recognized, and it 
is held that no risk is assumed ‘unless the danger is such as to be obvious to that class 
of persons to which the servant belongs. See Wagner v. Chemical Co., 147 Pa. St. 
475; Weiss v. Bethlehem Iron Co., 100 Fed. Rep. 45. i 

2 See, for a classification of these rights and an analysis of their basis, p. 19, 
ante. 
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—then and only then can his encountering a known peril be 
considered as other than voluntary.! 

“ But,” he says, “ where the danger is one incident to a perfectly 
lawful use of his own premises, neither contrary to statute nor com- 
mon law, where the danger is visible and the risk appreciated, and 
where the injured party knowing and appreciating both risk and 
danger voluntarily encounters them, there is, in the absence of 
further acts of omission or commission, no evidence of negligence 
on the part of the occupier at all.” 

In the case of Yarmouth v. France? the facts showed that the 
plaintiff had been employed to drive horses in a mine; after he 
had been some time in the service, a vicious horse was supplied to 
him; he complained and was told to go on and use it. There 
was some evidence that the superintendent who told him to con- 
tinue work had said that he would be protected, that his employer 
would be responsible if injury resulted. The majority of the court, 
Lord Esher, and Lindley, L. J., held that it was a question for the 
jury whether the plaintiff had freely and voluntarily assumed the 
risk of injury by continuing to work after making complaint. 
Fear of losing his job is regarded as a pressure destructive of 
the servant’s freedom of choice, and the jury might consider the 
servant’s complaint and the superintendent’s assurance that the 
employer would be responsible not as a contract binding on 
the master and creating a liability, for the superintendent had no 
authority to make such a promise, but as bearing on the ques- 
tion as to whether the servant had intended to assume the risk. 
Lindley, L. J., considers that the act leaves the servant free to 
engage to incur a particular danger, and that he does so when 
he enters a business either in its nature or from the way it is 
conducted openly and inherently dangerous, but says: “In the 
cases mentioned in the act a workman who never engaged to en- 
counter a particular danger but who finds himself exposed to it and 
complains of it, cannot, as a matter of law, be said to have im- 
pliedly agreed to incur it, or to have voluntarily incurred it because 


1 Even had there been a statutory duty to fence the vat, it would seem that if it is 
ever permissible under the English practice to withdraw a case from the jury because an 
affirmative defense has been conclusively established, the court might here hold that no 
jury could reasonably find that the plaintiff had acted in other than a purely voluntary 
way. There were no orders, no complaint ; the servant did what he did, went where he 
went, of his own free choice. There appears to be an entire absence of evidence of any 
species of compulsion. 


2 19 Q. B. D. 647. 
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‘he does not refuse to face it. If nothing more is proved than that 
the workman saw the danger, reported it, but on being told to go 
on, went on as before in order to avoid dismissal, a jury might 
properly infer . . . fear of dismissal rather than voluntary action.” } 

Lord Esher’s opinion is in effect based upon a construction of 
the act imposing on the master the duty under section one of pro- 
viding a reasonably safe plant, including the system and rules of 
work, toward all workmen, not merely those who are ignorant of 
the true condition of affairs.? 

The real point of difference between Bowen, L. J., and Lord 
Esher and Lindley, L. J., is in fact in one thing only. Bowen 
believed that there was no duty beyond that of full disclosure. 
Lord Esher and Lindley, L. J., believed that there was a duty to 
do more, —to take care to make the plant reasonably safe: Lord 
Esher holding that the act properly construed gives the right to 
such a duty; Lindley, L. J., that the servant has a right to have 
the plant kept up to the standard, which, so far as it was called to 
his attention, existed when the contract was formed. Once grant 
the duty and all agree ® that mere knowledge of its breach will not 
bar the plaintiff; a real consent to waive the wrongdoer’s liability 
must be shown, either express,* in which case the question is one 
for the court as to whether such a consent is or is not contrary to 
the spirit of the act creating the duty, or implied from the circum- 


stances, which is, save in an absolutely plain case, a question for 
the jury. 


1 Compare his statement in Smith v. Baker in the Court of Appeal, 5 L. T. 518. 

2 Lord Esher, M. R., seems to have completely misunderstood Bowen, L. J., whose 
opinion in Thomas v. Quartermaine he professes to follow. He seems to think that 
Thomas v. Quartermaine was decided on the ground that though the defendant had 
been guilty of a breach of duty the plaintiff’s conduct showed conclusively that he had 
of his own free will and with compulsion or fear of dismissal unnecessarily gone to meet 
the danger, —a question which he says should properly have gone to the jury. In fact, 
as has been seen, Lord Justice Bowen holds that the defendant is not liable because 
under no duty, in the absence of a statute expressly imposing it, to correct known and 
appreciated dangerous conditions, since the relation of master and servant is voluntary 
and not of right. The dissent of Lopes, L. J., in Yarmouth v. France is based upon 
this view of Lord Justice Bowen’s opinion and an acceptance of the law as there 
announced. 

8 In Thomas v. Quartermaine, Bowen, L. J., says that if the plaintiff has a common 
or individual right to find the premises free from danger, “ the defendant in such cir- 
cumstances does not discharge his legal obligation by merely affecting the plaintiff 
with the knowledge of the danger which but for a breach of duty on his own part would 
not exist at all.” 

* As in Griffith v. Earl of Dudley, 9 Q. B. D. 357. 
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_On the whole, taking into consideration the third subsection of 
section two of the act of 1880, that if the workman knew of the 
defect and “ failed within a reasonable time to give . . . informa- 
tion thereof to his employer,” he shall be disentitled to recover, it 
would seem that Lord Esher’s construction is probably correct, and 
that Bowen, L. J., gave too limited an effect to the provision in 
supposing that Parliament had only meant it to apply to the cases 
where, the servant having given notice of a defect, the master had 
promised to remedy it, or where some particular precaution had 
by statute been laid upon the master,! and so gave too narrow A 
construction to the act. It would seem that the act was designed 
to protect the workman from the pressure of his necessities — to 
equalize his economic inferiority — by which, as experience had 
shown, he had been prevented from procuring stipulations in his 
contract of employment adequately protecting him from dangers, 
from which he could not guard himself while the master could 
guard him, and to do for him as a class what the Railway and 
Canal Act of 1834 had done for shippers of goods. To remove 
therefore one only of the disadvantageous legal incidents to the 
so-called voluntary relation into which his wants must needs 
whether or no force him, would be to ignore the real intent of the 
act and to defeat rather than effectuate the result which Parliament 
apparently designed to accomplish. 

Lord Lindley arrives at the master’s duty in another way. His 
position is practically that of Lord Cockburn and Byles, J., in Clark 
v. Holmes,? that it is the master’s duty to take care that the condi- 
tion of service shall not change for the worse. He distinguishes 
sharply between dangers which exist when the employment begins 
and those which come into existence afterwards. The first the 
servant accepts if he knows of them, the latter not unless he volun- 
tarily and freely consents to incur them.’ This position would 
seem to be logically sound, whatever view may be taken of the 


1 These were the only cases to which the subsection could apply, according to his 
construction of the act, for these were the only cases in which he considered that the 
master owed any duty to a servant who knew of a defect. The other cases given are 
cases which fall outside the relation of master and servant, and are cases where the 
plaintiff, apart from the voluntary consent of the defendant, has a right to be upon the 
premises or use the appliances, and so is entitled of right to find them safe. 

27H. & N. 937. 

8 He does not intimate under which head he would place conditions actually exist- 
ing when the,service begins but the danger of which is not appreciated until the 
servant has been at work for some time. 
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true basis of the master’s freedom from liability for injuries re- 
sulting from known dangers. 

If the true basis be that it is presumed to be an implied term of 
the contract of service that the servant assumes the risk of the con- 
ditions under which he knows he must work, such assumption is the 
creature of a contractual intent, though one fictitious and presumed 
to exist in spite of the absence of any evidence of actual con- 
sent, and contractual intent must be ascertained as of the time of 
entering into the contract and in the light of then known con- 
ditions, not of after discovered facts. What policy of the law 
can demand the imposition upon a relation, already sufficiently 
unequal, of a presumed intention to assume the risk of any dan- 
ger which the master in breach of his admitted moral obligations 
and of the implied terms of his contract? may see fit to create 
in the future? 

If, on the contrary, the basis of the servant’s liability to re- 
cover for injury resulting from a known danger is, as it probably 
is, that to a relation voluntarily created or continued no duty ad- 
heres to either party save that of fair disclosure of the conditions 
under which it is to be formed or continued, it would seem that if 
there is not a mere service from day to day but a binding contract 
for a definite term formed in ignorance of any danger, the servant 


has, by virtue of the contract, what Bowen, L. J., calls “an individ- 
ual right to be upon the premises,” and to find them as safe as they 
were originally,® and if the master puts him to an election between 
foregoing such right and incurring a risk, his choice of the latter 
should not be regarded as voluntary. None the less the effect of 
the decided cases is strongly opposed to Lord Lindley’s distinction, 


1 In Davis v. Forbes, 171 Mass. 548, Knowlton, J, in a dissenting opinion takes 
much the same position as Lindley, L. J. He distinguishes between dangers of which 
the servant is or should be aware when he enters the service and those which super- 
vene afterwards. He says: “The master by his contract impliedly agrees to furnish 
safe appliances. . . . There is no new contract nor any new consideration for a con- 
tract when the plaintiff obeyed the order to use the defective appliance. The rights 
and obligations created by the contract of hiring remained unchanged.” 

2 The theory which regards the assumption of risk as an implied term in the con- 
tract of service regards the master’s duties as to the condition of his plant in the same 
light — a breach of these duties is a breach of his contract, and the servant may leave 
and sue as for wrongful dismissal. 

8 Lord Bramwell admits (Smith v. Baker, [1891] A. C. 346) that in such a case to 
allow the premises to deteriorate is the breach of an implied term of the contract of 
service which entitles the servant to leave, and bring suit for damages as for wrongful 
dismissal. See also Devens, J., Leary v. R. R., 139 Mass. 580, accord. 


if 
if 
i 
| 
} 
if 
i 
if 
d 
i 
— 
i 
f 
q 
, 
4 
q 


102 HARVARD LAW REVIEW. 


unless there is complaint and a promise to repair.1 It may well 
be that the common law conception of contractual obligations and 
rights has been so.tinged by their procedural development that the 
right so created was regarded as at best a mere right of action for 
damages for the loss of the benefit expected, unless some definite, 
well-recognized common law relation, such as that of landlord and 
tenant, was created; and even then the right adhered to the relation 
and was not the creature of the contract creating the relation. At 
common law there was no right to such benefits at all; the pro- 
cedural development went along the lines of a right of action on the 
case in the nature of deceit to recover for damage suffered by re- 
liance on a false promise, instead of treating contracts as being, like 
covenants, grants of the benefit intended and so conferring a right 
to receive it. Equity, by specifically granting specific performance 
of certain contracts, gave to rights thereunder a semblance of prop- 
erty. But at common law none of the summary remedies which 
the law deemed appropriate for the assertion of rights inherent to 
citizenship or the ownership of property was available to enforce 
the right to merely contractual benefits. 

A citizen whose inherent rights were invaded could justify force 
or the undergoing of a known risk to assert them. One who was 
denied a contractual benefit could not seize upon it; it may well 
be that neither can he justify incurring risk to obtain it. He has 
bargained for a benefit; he has, by the grace and through the inge- 
nuity of the court, been given a novel action for damages for its 
loss. So much the law would give, but no more. He had no right 
to the thing bargained for. Such being the original attitude of the 
common law, where equity refuse to grant specific performance, as 
in all save extraordinary contracts of employment (and then only 
to the master), it is natural that courts should say, as Lord Bram- 
well? and Devens, J.,° in effect said, “if a new danger is created let 
the servant leave the employment and sue for the breach of his 
‘contract if he has one.” This attitude, however, in view of the 
universal recognition‘ that contracts of service do confer rights with 


1 From Priestly v. Fowler (1837) to Williams v. Manchester, [1899] 2 Q. B. 638, the 
fact that the defect arose subsequent to the engagement has been considered of no 
moment. See also Lamson v. Co., 177 Mass. 145; Bajus v. R. R., 103 N. Y. 312, and 
Labatt, Master & Servant, §§ 283, 384. 

2 Siner v. R. R. and Smith v. Baker. 

8 Leary v. R. R., 139 Mass. 580. 

* Beginning with Lumley v. Gye, 2 E. & B. 216 (1853), and Bowen v. Hall, 6 
Q. B. D, 333 (1881). 
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which third parties may not interfere, seems ultra-conservative, in 
fact, reactionary. 

The case of Smith v. Baker,! while it is taken to have finally 
settled the law in accordance with the decision of the majority in 
’ Yarmouth v. France, adds little that is new. In that case the 
plaintiff was injured while working in a railroad cutting by a fall of 
a stone from a derrick. It was not shown that the derrick was in 


bad order. He knew that it was the practice to jib stones from — 


the cutting without giving any warning to the servants, they being 
expected to work while the stones were passing overhead. He 
had complained to his fellow workmen of the danger incident to 
this mode of doing the work. In the County Court the jury had 
found that the defendant was guilty of negligence. The Divisional 
Court and the Court of Appeal both found that there was no 
evidence of negligence.” 

The question was brought up to the House of Lords in such 
shape that the majority of the court considered that they were 
debarred by the County Court Act of 1888 from considering the 
question of the defendant’s negligence, and that they were confined 
to the effect of the plaintiff's continuance in the service after he 
knew that no warning could be expected of the jibbing of stones 
over his head as barring him from recovery. 

While the question of the physical insufficiency of the defend- 
ant’s plant was closed to investigation by the verdict of the jury, it 
by no means follows that the defendant’s negligence in the sense of 
his breach of a duty owed to the plaintiff in relation thereto was 
not open to discussion. As Bowen, L. J., pointed out in Thomas 
v. Quartermaine (an opinion quoted with approval by all the 
judges), the plaintiff’s knowledge of the danger goes to the denial 
of any duty owing to him by his master. The question of the de- 
fendant’s negligence would appear therefore to depend upon the 
servant’s knowledge of the danger, unless the court held that either 


at common law or under a proper construction of the statute the’ 


1 [1891] A. C. 325. 

2 In the Court of Appeal Lord Justice Coleridge said that the plaintiff had en- 
gaged to perform dangerous work and having taken the risk could not recover. 
“There never was a doubt of that doctrine before the Employers’ Liability Act, nor 
had there been a doubt since. The supposed difficulties which arose from the decision 
in Yarmouth v. France where the workman was not engaged to perform dangerous 
work, are not in question now.” Lord, Lindley said: “ The plaintiff in Yarmouth z. 
France was employed to drive a cart, and a vicious horse was put upon him and he 
complained. He was not employed to break or drive vicious horses.” . 
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master owed to his servant a duty to protect him from patent as 
well as latent dangers. 

While there is only one dissenting opinion, there is an extraordi- 
nary divergence in the reasons given by the various law lords. Two 
(Lords Halsbury and Herschell) hold that at common law it is the 
master’s duty to establish a safe and proper system for using even 
perfectly sound machinery, and that in regard to a breach of this 
duty the servant’s knowledge of the defective system does not bar 
recovery. Unless there is some peculiarity about this particular 
duty distinguishing it from all other duties owed by the master, and 
none is pointed out, the unanimous trend of English authority be- 
fore the Employer’s Liability Act is against this position. The sole 
authority for it is a Scotch Court of Sessions case! cited with ap- 
proval by Lord Cranworth in a dictum in a Scotch appeal to the 
House of Lords.? 


1 Sword v. Cameron, 1 Sc. Sess. Cas. (N. 8.) 493. 

2 Bartonshill Colliery Co. v. Reid, 3 Macq. H. L. Cas. 266, at p. 300. What 
Lord Cranworth was addressing himself to was to show that, notwithstanding the 
opinion. of the Lord Justice Clark Hope in Dixon v. Rankin, 14 Dunlop 420, the 
doctrine of common employment had no place in the law of Scotland, and that “no 
clear settled course of decision in Scotland imposed on the House of Lords the neces- 
sity of holding the law of that country to be different from the law of England” on that 
point. Now, in Sword v. Cameron the plaintiff had been injured by a fellow servant, 
Duff, exploding a blast before he had reached a place of safety. It was shown to be 
customary to allow an insufficient time between the warning and explosion. Of this 
and presumably of the attendant danger the plaintiff was fully aware. To prove his 
point Lord Cranworth says that the decision in favor of the plaintiff can be justified 
on the ground that the injury resulted not from the mere personal neglect of Duff, the 
fellow servant, but from the fact that he was acting in obedience to a system defective in 
not adequately protecting the workman at the time of explosion. Now, in Sword z. - 
Cameron Lord Mackenzie laid particular stress on the fact that Duff knew of the 
plaintiff’s proximity when he fired the blast. The case was actually decided on Duff’s 
almost wanton negligence and the master’s responsibility therefor. In addition he 
says that even if the pursuer “had walked up to the blast and sat upon it, it could 
scarcely be pleaded that Duff should have fired the shot so that if the pursuer wished 
to be blown up he should be indulged.” In such a case it could scarcely be said that 
any system of blasting would make the master answerable for such a wilful wrong of 
a servant; even the servant’s personal liability would depend on nice questions of the 
limits of lawful consent. See Bell v. Hansley, 3 Jones (N. C.) 131; Reg.v. Coney, 15 
Cox C. C. 46, per Hawkins, J., and Com. v. Colberg, 119 Mass. 351. But the whole 
opinion shows a paternal attitude on the part of the Scotch law probably derived from 
its origin in the civil law,—a taking by the courts upon themselves the power to 
judicially supervise the manner in which such businesses should be conducted, so as 
to protect the servants from injury quite irrespective of the servant’s knowledge of 
the danger or consent to encounter it, — an attitude which, whether economically sound 
or not, is the very reverse of the individualistic tendency of the English law. In Bar- 
tonshill Colliery Co. v. Reid the injury was caused solely by an engineer’s negligent 
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Lord Watson, while apparently concurring in this view, attached 
more weight to the effect of the Employers’ Liability Act, in this 
respect adopting the construction which Lord Esher put upon the 
act in Yarmouth v. France. Lord Halsbury, in addition to his 
reliance upon the case of Sword v. Cameron, seems to be of the 
opinion that the plaintiff must have consented to the particular thing 
done; he says, “ the plaintiff in this case did not consent to the par- 
ticular stone being slung over his head. His position was such that 
he could not look out for himself and could not know when stones 
were being slung. The defendants must go to the extent of say- 
ing that wherever a person goes where there is a risk of injury to 
himself, he debars himself from any right of complaint if an injury 
should happen to him in doing anything which involves that risk. 
The maxim applies equally to a stranger, and if applicable to this 
extent, no person ought ever to have been awarded damages for 
being run over in London streets, for no one (at all events before 
the admirable police regulations of late years) could have crossed 
London streets without knowing that there was a risk of being run 
over.”! He fails, however, to notice this distinction, every person 
has a common right to cross streets, the servant has only the right 
to be in the master’s employment by the consent of the master. 
The distinction which he draws between a danger which the plain- 
tiff knows his own action will on the particular occasion bring upon 
him, and those dangers which are involved in the general condi- 
tions of the work in which he consented to engage, appears to 
indicate that, in his opinion at least, there is no acceptance of the 
general risks of the bad condition of the plant involved in the mere 
continuance of work with such defect. It is difficult to say pre- 
cisely what sort of consent to undergo a particular known danger 
will bar in Lord Halsbury’s opinion the servant’s recovery. If he 
had known that stones were being slung over his head and had 
stayed at work because he did not wish to take the trouble to move, 
clearly his act would have been in every sense voluntary; if, on 
the contrary, the workmen were not allowed to leave their work to 


mismanagement of a perfectly sound elevator totally unknown to the plaintiff, and 
not to any obvious defect in either system or machinery. No question was raised of 
the effect of the servant’s knowledge as a bar to his recovery. It is indeed strange 
to find that Lord Cranworth, by distorting a Scotch case so as to bring the Scotch law 
into conformity with that of England, should be thought to have furnished authority 
for subordinating the English law to that of Scotland. 

1 This is practically the same illustration given by Mellish, L. J., in Woodley v. 
R. R., L. R. 2 Exch. 384. 
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seek safety (and most probably the warning was omitted to pre- 
vent just such interruptions), he would, had he known of the sling- 
ing of the stone, have still been reduced to the alternative of facing 
the risk or losing his position. As Lord Herschell points out, “ if 
the inevitable consequences of the employee discharging his duty 
is obviously to occasion him personal injury, it may be .. . if he 
continued to perform his duty” and is injured, he could not main- 
tain an action. Here, however, is more than a mere voluntary 
subjection to a risk; it would be a subjection to an imminent 
peril which no prudent man would face, — it would be that earliest 
form of contributory negligence, a casting of oneself upon a 
certain danger in the unreasonable insistence upon one’s extreme 
rights. 

Lord Bramwell in his dissenting opinion stoutly upholds his con- 
ception of voluntary action. If the muscles are left free to respond 
to the will, if no overpowering force be exerted, he can conceive 
of no pressure of external conditions upon the will sufficient to 
destroy volition.? 

It will be noticed that while the defective system was in existence 
when the plaintiff was employed, there is no evidence that he 
learned of it until afterwards. In fact such defects would normally 
come to the attention of the servant only after he had entered upon 


his employment. While the case therefore does not necessarily 
involve more than is included in the opinion of Lord Lindley in 
Yarmouth v. France, that the servant, by continuing in an employ- 
ment with knowledge that the conditions existing therein when 
engaged have been changed, does not accept the risk thereof by 
not throwing up his job, it is accepted, in Williams v. Birmingham 
Co.,’ as authority for the proposition that mere knowledge of the 


1 See Cruden v. Feltham, 2 Esp. 685, and Clay v. Wood, 5 Esp. 44, n. 2, p. 17, supra. 

2 Lord Morris, while agreeing with the majority of the court, bases his decision 
upon the fact that the verdict of the jury established that the machinery was defective 
(and this is evidently the correct interpretation of the verdict, for apparently the ques- 
tion of the defendant’s negligence in failing to give a proper warning was first raised 
in the House of Lords), and therefore, while the plaintiff knew that no warning was to 
be given, he did not know that the machinery was defective. While he thus assumed 
the danger of working without warning, he did not assume the unknown risk of an 
injury resulting from the fall of a stone due to the defective machinery. He adheres, 
however, to Lord Justice Bowen’s statement that, both at common law and under the 
act, “ where the injured party, appreciating both risk and danger, voluntarily encoun- 
ters them, there is, in the absence of further acts of commission or omission, no evi- 
dence of negligence.” 


® [1899] 2 Q. B. 638. 
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risk does not necessarily involve consent to undertake it in a case 
where there was a patent dangerous defect in the company’s plant 
at the time of employment. In England, therefore, today it may be 
taken as settled law that mere knowledge of a dangerous defect in 
the plant or system of work, whether existing at the time of em- 
ployment or supervening thereafter, does not debar the servant 
from recovery. He may waive the protection of the Employers’ 
Liability Act by expressed consent! or by a consent to waive it 
implied from the circumstances, but such consent cannot be pre- 
sumed from his mere continuance in the employment. It is al- 
ways a question for the jury whether his conduct has expressed a 
free and voluntary consent to waive his right to protection. 

In Massachusetts this question has received extended considera- 
tion. In Fitzgerald v. Paper Co.” it was decided that a servant 
assumes all the risks of which she knows and appreciates when she 
enters the master’s service, attended upon the conditions under 
which he conducts it. But the court seems to adopt Lord Hals- 
bury’s distinction between voluntarily encountering a particular 
risk upon a particular occasion, and the acceptance of an indefinite 
future risk which might or might not arise out of the conditions 
known to the servant. In this case the plaintiff slipped upon stairs 
which were covered with ice and snow. The plaintiff knew that 
ice must form from time to time on the steps from the steam emitted 
by the defendant’s operations. She knew that there was ice upon 
them when she went down them. It was held that, as it was not 
certain that she appreciated that the steps though known to be 
slippery were on this occasion dangerously so, she was not barred 
from recovery. In addition, Knowlton, J., said that it was impor- 
tant to consider that she had no way of leaving the mill save by 
going down the steps. It would seem, however, that among the 
risks which she assumed by entering the defendant’s employment 
was the risk that from time to time her egress from the mill would 
be rendered dangerous by the collection of ice upon the steps; 
and therefore that the exigency alluded to was itself one of the 
dangers to which the known conditions of her employment sub- 
jected her. The court recognized that exigencies might exist 
which would justify a voluntary exposure to a known risk, as where 
the defendant had wrongfully exposed the plaintiff to a danger 


1 Griffith v. Dudley, 9 Q. B. D. 357. 
2 155 Mass. 155. 


which he was unwillingly forced to encounter. The cases cited in 
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support of this are all cases in which the plaintiff had a common 
or individual right at law to find the premises or appliances free 
from danger, or where he encountered the danger in the perform- 
ance of a legal or social duty.! 

The case of Fitzgerald v. Co. was one brought at common law. 
It was intimated in Boyle v. R. R.? that were the plaintiff to bring 
his action under the Massachusetts Employers’ Liability Act, an 
act substantially similar to the English Act of 1880, it would be 
arguable that he did not assume the risk if he continued in the 
employment through fear of losing his place, unless the jury found 
him to be culpably negligent. In O’Maley v. R. R. Co. it was, 
however, decided that even though the action were brought under 
this act, a servant who remained in the employment with knowledge 
of the danger, though induced to do so through fear of losing his 
position, assumed all the risks, where the defect was one existing at 
the time that the servant entered the employment. The court in- 
timated that it was open to discussion whether continuance with 
like knowledge of supervening defects would bar him. However, 
in the case of Lamson v. Co.‘ this question was finally determined 
in favor of the employer. The plaintiff was injured by a hatchet 
falling from a rack. He had been in the defendant’s employment 
for many years. About a year before the accident new and unsafe 
racks had been put in in place of racks which were quite secure. 
The plaintiff complained to the superintendent that the hatchets 
were more likely to drop than when the old racks were in use. He 
was told that he would have to use the racks or leave. Chief 
Justice Holmes said: “ The plaintiff on his own evidence appreci- 
ated the danger more than any one else. He perfectly understood 
what was likely to happen. That likelihood did not depend upon 
the doing of some negligent act by people in another branch of the 
employment, but solely on the permanent condition of the racks 
and their surroundings, and the plaintiff's continuing to work where 


1 See ante, p. 19. Pomeroy v. Westfield, 154 Mass. 462, and Gilbert v. Boston, 139 
Mass. 313, were cases of defects in the highway over which the plaintiff had a com- 
mon right as a citizen to pass, created by the neglect of the municipality to keep it 
in good repair. The cases of Thomas v. Co., 100 Mass. 156, Mahoney v. R. R., 104 
Mass. 73, and Dewire v. Bailey, 131 Mass. 169, were cases of obstruction to such high- 
way caused by the defendant’s wrong. Looney v. McClain, 129 Mass, 33, was a case 
of the wife of a tenant of a flat injured through the landlord’s non-repair of the ap- 
proaches thereto, and Eckert v. R. R., 43 N. Y. 502, was a case where the plaintiff 
had exposed himself in order to save a life imperilled by the defendant’s negligence. 

2 151 Mass. 103. 8 158 Mass. 133. * 177 Mass. 145. 
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he did. He complained, and was notified that he could go if he 
would not face the chance. He stayed and took the risk.”! Now, 
here it is to be noted that the injury did not result from the plain- 
tiff's doing any particular thing which brought him into immediate 
contact with the racks. It was due to what Lord Herschell calls a 
risk which might never eventuate in injury and which did not re- 
quire any action on his part to make it injurious. Were it not for 
Chief Justice Holmes’ statement that “the likelihood of the acci- 
dent did not depend upon the doing of some negligent act by 
people in another branch of employment,” it would seem clearly that 
Lord Halsbury’s distinction between a general and a particular risk 
had been repudiated.? 


1 See, however, Wells & French Co. v. Kapaczynski, 218 Ill. 149, which would seem 
to intimate that where a command is given to perform certain work involving the use 
of obviously dangerous machines, the servant does not assume the risk, though he is 
not misled by the order through trusting to his foreman’s superior knowledge, nor is 
so peremptorily ordered that he had no opportunity to weigh the consequences, his 
obedience being deliberate and with full knowledge of perfectly open and obviously 
dangerous defects in the machines. Scott & Hand, JJ.,and Cartwright, C. J., dissented. 
“ Under the circumstances,” said Scott, J., “the order presented to him the same alter- 
native which he had under the law, and he must therefore be regarded as having 
deliberately elected to incur a known risk rather than leave the employment of his 
master.” 

2 It is doubtful if this dictum means more than this, that where the defect was such 
that it could only become effective for injury by some future misconduct of a fellow 
servant, the plant, though known to be physically imperfect, cannot be said to be known 
to be dangerous, since the plaintiff is not bound to anticipate any misconduct of his fellow 
workmen. Now of course by the Act of 1887 the defense of common employment has 
ceased to avail the master whose plant, though originally good, has become unsafe 
through the carelessness of a fellow servant. The servant only accepts the risk of 
injuries probable from the normal use of the defective plant or appliance in question, but 
not suck further risks as may be added thereafter by the subsequent negligence of other 
servants. The master therefore would probably be liable if a mere defect ordinarily 
harmless was made not merely dangerous, but actually injurious by the negligence of a 
fellow servant. The fact that the servants are ip different departments is important 
only in this, that the servant cannot be expected to learn of misuse of the defective 
tool, whereas, if they are working together, he probably knows not merely that the 
tool is physically defective, but also that on the occasion in question it has been, or on 
other occasions habitually is, misused. So that the defect, though ordinarily harmless, 
is in fact known at the time to be actually a source of danger or likely at any time to 
become so. It seems impossible that Mr. Justice Holmes intended to intimate that 
employment in the same or a different branch of employment would be of any further 
importance, and that the act excluded from its operation those workmen who were 
immediately associated with one another ; in a word that the act was intended merely 
to introduce the doctrine repudiated as a whole in Farwell v. Boston, that as to certain 
conditions of service the servant accepted the risk of the negligent conduct of those 
workmen who worked in the same immediate department and in close association with 
him, and of no others. 
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In New York, in Laning v. R. R.,! Folger, J., regarded the whole 
question as one of contributory negligence, and held that the 
plaintiffs knowledge of the intoxicated condition of a fellow 
servant was a fact for the jury and merely cast upon the plain- 
tiff a higher degree of care. But in Gibson v. R. R.? it was held 
that a conductor who was struck and killed by the projecting roof 
of a depot building was barred from recovery by his knowledge 
of its character. He took service subject to the risks incident 
to the position and mode of construction of the depot, and if the 
defendant did nothing after the employment to aggravate the 
danger, there was no liability. In Sweeney v. Envelope Co. it 
was held by Danforth, J., that a servant accepts a service subject 
to the risks of the use of such machinery as is then in use therein. 
The defendant if he chose might carry on the business with an 
old rather than a new machine, and could not be required to keep 
in his employ a servant who would not run it. Threats of dis- 
missal if the servant will not work at the machine are therefore 
not coercion. He distinguishes sharply between the permanent 
character and plan of the plant, as to which the owner must be 
allowed the fullest freedom of choice, and failure to maintain in 
good repair such premises and appliances as the owner may 
choose to use. However, in Bajus v. R. R.,* while Danforth, 
J., still maintained his previous opinion, substantially that of 
Lindley, L. J., in Yarmouth v. France, the majority of the court 
held that there was no difference between supplying an originally 
defective appliance and allowing a good one to fall into disrepair, 
and that a servant who knew of either condition, though super- 
vening since his employment, assumed the risk thereof. 

This attitude, substantially that of the Massachusetts courts, 
had been adopted by practically all American jurisdictions.’ In 
North Carolina aldne® is Smith v. Baker followed. In Alabama, 
Holborn v. R. R.,’7.a case brought under an Employers’ Liability 
clause of the code of that state, in which it was decided that mere 
continuance after knowledge of the defect did not bar the plaintiff 
from recovery unless he had failed to notify his employer, was 


1 49 N. Y. 521. 2 63 N. Y. 449. 

8 1o1 N. Y. 520. # 103 N. Y. 312. 

5 See, for an admirable collection of cases, Labatt, Master and Servant, chaps, xvii 
and xx. 

6 See Lloyd v. Hanes, 126 N. C. 359 


7 84 Ala. 138. 
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overruled by Railroad v. Allen,! on the authority of Thomas v, 
Quartermaine (the court apparently not having seen the later 
case of Smith v. Baker decided the preceding year). In the 
Supreme Court of the United States no case has been decided 
where there has been both a knowledge of the defect and a com- 
plaint of it, but the general tendency of authority is in favor of the 
position taken by the Massachusetts court. However, in Railroad 
v. Archibald,? White, J., says: “ Where an employee receives for 
use a defective appliance, and with knowledge of the defect con- 
tinues to use it wzthout notice to his employer, he cannot recover for 
an injury from the defective appliance thus voluntarily and negli- 
gently used.” 

Upon one point there has been considerable difference of opinion 
in the American authorities. Where the statute has imposed upon 
a master the duty of taking some particular precaution to protect 
his servant, it has been decided, in Baddeley v. Lord Granville,‘ 
that the servant, by continuing in the employment with the knowl- 
edge that the statutory protection was not afforded, did not thereby 
consent to its breach. As was said by Lord Bramwell, the most 
ardent champion of the strict application of the maxim volenti 
non fit injuria, in the case of Britton v. Great Western Cotton Co. : 5 
“In such case the plaintiff is not placed in the dilemma which 
arose when the action is for breach of a duty at common law; that 
dilemma is this, either the danger was obvious or it was not. If 
obvious, the servant must have known it as well as the employer 
(he would thereby be barred by the maxim); if it was not obvious, 
there was no negligence in the employer. Here the duty is statu- 
tory. Ifthe deceased dispensed with the performance of it, know- 
ing the duty and knowing the danger, I think he would be vodens, 
but not otherwise.” Whether the servant, even, knowing of the 
statute creating the duty, can expressly agree to dispense with its 
performance, would seem to depend upon whether a penalty has 
been imposed upon its breach. Such a penalty would indicate 
that the statute was not intended to confer a merely personal 
privilege and benefit upon the servant which he could if he chose 
waive by express agreement to do so, but was designed to impose 
a rule of conduct in which the state has an interest and the breach 
of which it regards as an offense against itself. The very purpose 


1 99 Ala. 374 (1892). : 2 170 U. S. 665. 
8 The italics are the writer's. # 19 Q. B. D. 423. 
5 L. R. 7 Exch. 130; 41 L. J. Exch. 99. 
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of imposing the penalty is to enable the state to enforce by penal 
i} | action compliance with the statute; the servant’s economic in- 
i feriority and dependence preventing his right of suit from being an 
i | efficient guarantee of its enforcement. In Griffith v. Dudley? it 
had been held that a servant may by express contract waive the | 
| benefit of the Employers’ Liability Act. That act, however, was 
intended merely to remove from the servant certain disabilities 
i under which at common law he labored, and he might therefore if 
t he please consent to waive its benefit. In Kinsley v, Pratt? it was 
\ ; held that an employee by entering a factory in which the owner 
had failed to furnish the protection prescribed by the Factory Acts 
of 1886, assumed the risk of such lack of protection if she knew 
that no protection was in fact given.3 

In Narramore v. R. R. Co.,* Taft, J., holds that mere knowledge 
i | on the part of the employee that the company is violating the 
statute, and his continuance in the service thereafter without com- 
' plaint, does not amount to an assumption of the risk such as will 
. bar recovery. He says the only ground for passing such a statute 
1 “is found in the inequality of terms upon which the railway com- 
q pany and its servants deal in regard to the dangers of their employ- 
| 


ment. The manifest legislative purpose was to protect the servant 
by a positive law because he had not previously shown himself 
q capable of protecting himself by contract, and it would entirely 
q defeat this purpose to permit the servant to contract the master 
| out of the statute. It would certainly be novel for a court to 
i | recognize as valid an agreement between two persons that one 
q should violate a criminal statute.” He was of the opinion there- 
| | fore that even an express consent to waive the performance of the 
q act would be invalid, the statute being imposed for the protection 
| of the servant and in the interest of the public, and enforceable 
. by criminal prosecution. A fortiori, no waiver will be implied 
q from mere continuance in service with knowledge of its breach. 


of 
' 19Q. B. D. 357. 2 148 N. Y. 372. 

% The case was decided largely on the authority of O’Maley v. Gas Light Co., 158 
i Mass. 135, a case decided not under an act providing for specific precautions and im- 
i posing a penalty for their violation, but under the Massachusetts Employers’ Liability 
i Act. 

4 37 C.C.A. 499. 

5 Compare the language used by Wills, J., in Baddeley v. Granville: “As to the 
result of past breaches of the obligation, people may come to what agreements they like, 
but not as to future breaches, of which there ought to be no encouragement given to 
the making of an agreement between A and B, that B shall be at liberty to break the 
law which has been passed for the protection of A.” 
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The argument of Taft, J., would seem to expose conclusively the 
fallacy of the position taken by Bartlett, J., in, Knisley v. Pratt, that 
“while the statute contemplates the protection of a certain class of 
laborers it does not deprive them of their free agency and the right 
to manage their own affairs.” As he says, it is because their 
economic inferiority deprives them of freedom to contract that the 
legislature deems it wise to interfere for their protection. Such 
economic inferiority would equally force them to contract to ex- 
empt the master, just as it prevented them from contracting to 
force the master to secure them protection.! 

However, as Taft, J., points out, a servant may be debarred from 
recovering for injury received from the breach of a statutory duty 
on his master’s part by his own contributory negligence. A ser- 
vant who continues to work, knowing that a statutory protection 
has been omitted, while he does not waive the liability for the 
violation of the statute, is bound to use care commensurate with 
the added risk to avoid the injurious consequences of such a 
breach of the statute.” 

In many cases the plaintiff, who was not in the defendant’s em- 
ployment, but who was working on the defendant’s premises in the 
performance of his employment with another, either an independent 
contractor with such defendant, as in Woodley v. R. R.,® Stevens v. 
Gas Co., Wagner v. Elevated R. R.,5 or Membery v. R. R.,° or a 
shipper of goods, as in Miner v. R. R.,’ or a railroad company 
which had trackage rights over the defendant’s lines, as in Wood v. 
Lock,® has been held to be barred by his knowledge of the danger 
from recovering for injuries received from the dangerously defective 
condition of the premises. At first glance it would seem that the 
servant did not encounter the risk voluntarily, but was forced to do 
so in the performance of a duty which he owed to his master; and 
that he had a right, under the recent decisions in trade and labor 
cases, to work for his master, with which the defendant could not 
directly or indirectly interfere, by persuading his master to discharge 
him, or by rendering the service so dangerous that he would be forced 


1 See Monteith v. Kokomoko Co., 159 Ind. 149, following Narramore v. Co. and 
the cases cited in the latter case. 

2 Such are the cases of McCarthy v. Foster, 156 Mass. 511, Keenan z. Electric 
Light Co., 159 Mass. 376, Krause v. R. R., 53 Oh. St. 43, Schlemmer v. R. R., 207 Pa. 
St. 198, often cited as supporting the decision of Knisley v. Pratt, supra. 

3 L. R. 2 Exch. 384. 4 73 N. H. 159. 5 188 Mass. 437 (1905). 

6 14 App. Cas. 179. 7 153 Mass. 398. 8 147 Mass. 604. 
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to abandon it. And that therefore the relation between the defendant 
and plaintiff was not one which was wholly voluntary on either side, 
or which the plaintiff could be said to have freely entered into. 
However, it is to be noted that the plaintiff's right upon the prem- 
ises is dependent upon his employer’s relation to the defendant, as 
in Bowe v. Hunking.! If his employer should choose to engage to 
do work upon a building patently defective,? or if he should choose 
to contract to do repair or construction work upon a railway, as in 
Woodley v. Ry., while the ordinary operations of the line were 
going on, the defendant would owe no duty to such employer save 
not to enhance the open and manifest dangers of the job by some 
additional fault of omission or commission. So the servant of a 
railroad which leases rights over tracks patently defective has no 
right to expect that the lessor line shall afford him better protection 
than it does to its own servants. His employing company has 
entered into an agreement whereby its business shall be conducted 
upon the defendant’s tracks under like conditions as the defendant 
conducts its own traffic. So much but no more could the plaintiff's 
employer have asked; so much and no more can the plaintiff him- 
self ask. The defendant’s duty to him is no greater than the duty 
to his employer. In Miner v. R. R., however, the question is 
somewhat more difficult. In that case the plaintiff's employer was 
ashipper. He was sent to obtain from the railway goods which 
had been consigned to his employer. His employer, and so he, 
had the right therefore to find the premises safe for the unloading 
of goods, and so, had there been merely some defect creating a 
slight danger in the approaches, it would seem that the plaintiff’s 
employer would have had the right to encounter it in order to 
obtain his goods, and so that the plaintiff might equally encounter 
it without assuming the risk thereto. However, the facts show 
that the defendant’s only negligence was in affording the plaintiff 
a place to unload the car, which was dangerous by reason of its 
proximity to the rails, whereby the plaintiff's horse was frightened. 
And it appeared that the plaintiff might, at the cost of some 
personal inconvenience and trouble, have caused the car to be 
shifted to a point at which it might have been safely unloaded. 
If he chose to encounter the risk rather than undergo a slight 
inconvenience and take a little trouble, it cannot be said that he 


1 135 Mass. 380. 
2 As, had the defect been open and notorious, would have been the case of Stevens 
Gas Ca. 
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was reduced to the alternative of foregoing his right to receive 
the goods or to run the risk in question. 

Thus it has been seen that while in England the pressure of the 
servant’s necessities has finally come to be regarded as destructive 
of his free will when placed in a position where he must either en- 
counter some probable though not imminently threatening danger, 
or else give up his employment, the American cases stoutly deny it 
any such effect. It may well be that the different economic condi- 
tions of the two countries may account for this. In England work 
has become, especially during the development of the present posi- 
tion of English courts on this point, increasingly difficult to obtain. 
The loss to a workman of his job is a very real misfortune, the 
fear of losing it a very pressing species of compulsion. On the 
other hand, in America as yet there is normally no dearth of work 
for competent workmen. If one job is dangerous, another can 
probably be found. Add to this the known tendency of American 
workmen to take desperate chances touching their safety, and it 
may well be that in the vast majority of cases any real pressure aris- 
ing from fear of loss of employment is practically non-existent ; and 
the risk is encountered through mere thoughtless recklessness or dis- 
inclination to leave a position in other respects satisfactory. That 
which in England effectually coerces and controls the will may 
well have no such effect in America. ; 


Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA. 


1 So in McCarthy v. Foster, 156 Mass. 511, the plaintiff was the servant of a tenant, 
and was using an elevator which the landlord was bound to keep in repair. It would 
seem therefore that under the authority of Looney v. McClain, 129 Mass. 33, his master 
would have been entitled to find the elevator in good order, and would have had the 
right to use it though slightly dangerous, and the plaintiff in the right of his master 
would equally have been entitled to have encountered a slight risk rather than forego 


such a use. See Shoninger Co. v. Mann, 3 L. R. A. (N. S.) 1097 (IIl., 1906), accord. 


However, the evidence showed that the plaintiff had, by his own conduct in piling 
merchandise against the slats of the elevator, added to the risk. His injury there- 
fore was due to his own contributory and negligent act in increasing the risk which 
arose from the obviously defective condition of the elevator. 
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EXECUTIVE JUDGMENTS AND EXECUTIVE 
LEGISLATION. 


| HE questions, How far are the decisions of executive officers 
conclusive? and, To what extent and in what cases are such 
decisions reviewable by the courts? are, under our system of gov- 
ernment, of great importance, and problems involving their consid- 
eration are constantly presenting themselves for solution. 

No one who has made any study of these questions can have 
failed to be impressed with the unsatisfactory character of the 
decisions of the courts relating thereto. The difficulty appears 
: | to be largely due to improvident attempts on the part of the 

| courts to formulate in the cases actually before them a rule or 
| rules which shall not only dispose of the case at bar in a satis- 
| factory manner, but also serve as a guide for the disposal of future 
| cases. These attempts have been so unsuccessful that one is sur- 
| prised that they are still so lightly entered upon. 

Ex-Secretary Olney has lately? directed attention to “ the indeter- 
minate and confusing” attitude of the United States Supreme Court 
on the point whether prescribing rates for railroads engaged in 
national commerce is a legislative function which cannot be dele- 
gated by Congress to a commission. The same characterization 
of the attitude of that court on the conclusiveness of executive 
decisions might with equal propriety be made. 

For instance, in Miller v. Raum,? we find the rule stated, 


. “ that the courts will not interfere with the executive officers of the govern- 
| ment in the execution of their ordinary official duties even when those 
2) duties require an interpretation of the law, inasmuch as no appellate power 
is given them for this purpose.” , 


In Oil Co. v. Hitchcock,’ we find this statement : 


: “the Secretary, having the duty of seeing that the law is carried out, has 
J jurisdiction to decide its meaning, and it was his duty to decide as he 
thought the law was, and the courts have no power whatever under those 
circumstances to review his determination by mandamus or injunction.” 


1 N. Am. Rev., Oct., 1905. 8 190 U. S. 316. 


2-135 U. S. 200. 
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It would seem from these decisions that an attempt to overthrow 
a department ruling, however erroneous, as to the rights of parties 
under the laws, the execution of which had been entrusted to the 
department, was hopeless; and while this may be the result in prac- 
tice, the court in the next case, Bates v. Paine,! though uphold- 
ing the department’s ruling, was unwilling to do so on the theory ~ 


of its conclusiveness above stated, and promulgated a new rule, 
namely ; 


“That when the decision of questions of fact is committed by Congress 
to the judgment and discretion of the head of a department, his decision 
thereon is conclusive ; and that even upon mixed questions of law and fact 
or of law alone, his action will carry with it a strong presumption of its cor- 
rectness, and the courts will not ordinarily review it, though they may have 
the power and will occasionally exercise the right of so doing.” 


It was necessary in Bates v. Paine to abandon the rule of the 
conclusiveness of the department’s decision on matters of law for- 
mulated in the preceding cases, inasmuch as the particular decision 
which was before the court was a reversal of that which had gov- 
erned the practice of the department on the same matter, and the 
rights of the parties dealing with it, during the preceding sixteen 
years. To have held both contradictory rulings conclusive was 
evidently a greater task than the court was willing to assume. 

How long the rule in Bates v. Paine will remain unmodified is of 
course pure matter of conjecture. As regards questions of mixed 
law and fact, it would seem to be sufficiently vague to permit the 
court to interfere or not at its discretion, and is of course valueless 
in enabling one to determine when decisions of executive officers 
on such questions are subject to review by the courts. As regards 
questions of fact, the rule is explicit enough and may cause em- 
barrassment in the future in the case of some peculiarly erroneous 
finding of fact; but the extent to which the Supreme Court of the 
United States is prepared to go in upholding legislation which 
makes the liberty of the citizen dependent on the decision of facts 
by an executive officer, from which decision there is no appeal to 
the court (which may be seen from the Ju Toy case),? is, to say 
the least, not indicative of an inclination to overthrow executive 
decisions of fact. 

The Supreme Court of Massachusetts, too, has had its troubles 
in dealing with these perplexing questions, and as a recent decision 


1 194 U. S. 104. 2 198 U. S. 253. 
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of that court! seems to have introduced a somewhat novel method 
of solving these difficulties, involving, too, a constitutional question 
which appears not to have received from the court the attention it . 
merited, a short statement of that case and the rules enunciated by 
the opinion therein may be appropriate. 

In order to appreciate the decision in Commonwealth v. Sisson, 
a brief review of some of the previous cases is necessary. 

In Ela v. Smith,? for the purpose of deciding that the Mayor of 
Boston was not liable to an action for having unnecessarily issued 
an order calling out the military to prevent a mob or riot, his deter- 
mination of the question whether such mob or riot was threatened 
was called judicial, the court holding that the statute clearly con- 
ferred on the mayor “a judicial power,” and laying down this rule 
at p. 136: 


“Whenever the law vests in an officer or magistrate a right of judgment, 
and gives him a discretion to determine the facts on which that judgment 
is to be based, he necessarily exercises within the limits of his jurisdiction a 
judicial authority.” 


Here we have two things decided: 

1. That an executive officer, the Mayor of Boston, may lawfully 
have judicial power conferred on him and may exercise judicial 
authority, and that while acting within the fair scope of this 
authority, he is clothed with all the rights and immunities which 
appertain to judicial tribunals. 

2. That, while possessing all the immunities of judicial tribunals, 
he is subject to none of the limitations of those tribunals, but exer- 
cises his judicial functions without notice or hearing, and subject 
to no appeal. 

The question whether the court properly construed the statute 
is beside the point. It may or it may not have been the intention 
of the legislature to confer on the mayor just such powers and 
immunities as the court found were conferred, nor need we now 
stop to question the power of the legislature to do this. 

The point is simply that the court holds that judicial power may 
lawfully be conferred on an executive officer, and that, as the term 
“judicial power” is used in this case, it appears to be as a 
synonym for absolute or arbitrary power, — power the corrupt or 
negligent exercise of which subjects the holder to no liability, 


1 Commonwealth v. Sisson, 189 Mass. 247. - 2 5 Gray (Mass.) 121. 
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and the correctness of whose exercise cannot be reviewed in any 
court. 

It was however shortly perceived that the use of the term 
“judicial” as descriptive of a power of that character was some- 
what inappropriate, and in a later case we find the term softened 
to “ quasi-judicial.” In Salem v. Eastern R. R. Co.! the court 
says: 


“ There are many cases in which powers of determination and action of a 
quasi-judicial character are given to officers entrusted with duties of local or 
municipal administration by which not only the property, but the lives of 
individuals, may be affected, and which from their nature must be exercised 
finally and conclusively without a hearing or even notice to the parties who 
may be affected.” : 


And the case of Ela v. Smith is cited as an instance of the exercise 
of such a power. 

It is not easy to perceive that the matter is much aided by the 
introduction of the qualifying word guast, The final determination 
of a matter without notice to or hearing of those adversely affected 
by the judgment, and on evidence not under oath or even without 
any evidence, and on the tribunal’s own motion has nothing judicial 
in its character. 

The conclusion reached in Salem v. Eastern R. R., that the action 
of a local board of health in passing without notice an order for 
abatement of a particular nuisance was quasi-judicial, and that its 
finding that such a nuisance existed was conclusive for certain pur- 
poses, is reached by premising that it “stands upon similar ground” 
to general regulations prescribed by such boards, to whose validity 
“ no previous notice to parties to be affected by them is necessary.” 

It would seem clear that in the opinion of the court the power 
under which such general regulations were passed was also quasi- 
judicial. 

And this is expressly stated by the court in its opinion in the 
case of Belcher v. Farrar,? whetein it is stated that the power 
vested in boards of health to forbid by general regulations the 
exercise within their respective towns of any trade which is a 
nuisance, etc. “is in its nature quasi-judicial”; as 


“its exercise necessarily involves the determination of the question whether 
a particular trade falls within the category contemplated by the legislature 


1 98 Mass. 431, 443- Allen (Mass.) 325. 
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in the enactment before cited, and requires the officers charged with the 
duty to use their discretion and judgment in adjudicating on the subject- 
matter. This is the decisive test that the authority vested in them is judicial 
and not ministerial merely.” 


Here we have the test carefully stated. It applies equally well 
to general and to special regulations, — to those which cover all 
cases of a certain class as well as to those which simply determine 
a particular case, — and its evident purpose is to distinguish from 
purely ministerial functions those wherein a discretion is vested in 
the executive official or board. If such a discretion exists, that is, 
if the executive official or board is charged with the duty of acting 
when a certain state of affairs exists, its power of determining 
whether or not that state of affairs exists is judicial or quasi- 
judicial, and, strangely enough, that determination is held to be 
conclusive, though made without notice or hearing and subject to 
no appeal. 

In Nelson v. State Board of Health! a distinction is made be- 
tween the two classes of regulations, the general and special, both 
of which are, by the decision in Belcher v. Farrar, placed on the 
same ground; and the first class, namely, the general regulations, 
are stated to be “ quasi-legislative,” while only as to those made re- 
garding a particular case is the term “ quasi-judicial” retained. To 
these latter only was it held that the appeal to the jury given by 
the act under consideration applied. This would seem, aside from 
the constitutional question to be later referred to, to be rather a 
felicitous distinction. 

The use of the term “ legislative” is adopted for the general 
measure applicable to all as a new rule of conduct, and as to which 
the arbitrary methods of legislative bddies, absence of notice, hear- 
ing, or appeal might be deemed suitable, while to the decision of 
the single case, with its notice, hearing, and right of appeal to a 
jury, the term “ judicial ” or “ quasi-judicial” might well apply. It 
is simply to be noted, however, that this is a complete reversal of 
the meaning of the term “ judicial” or “ quasi-judicial” as used in 
the earlier cases. It then meant what the term “ legislative” is now 
used to describe. 

But let us accept the change as an improvement and see what 
have been its results. 

In Commonwealth v. Sisson the statute provided that: 


1 186 Mass. 330, 333. 
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“Ifthe [Fish and Game] commissioners determine that the fish of any 
brook or stream in this commonwealth are of sufficient value to warrant the 
prohibition or regulation of the discharge therein of sawdust from saw mills, 
and that the discharge of sawdust from any particular saw mill materially in- 
jures such fish, they shall, by an order in writing to the owner or tenant of 
such saw mill, prohibit or regulate the discharge of sawdust therefrom into 
such brook or stream.” 

Under this authority the commissioners made an order reciting 
that they had determined that the fish in the Konkapot River were 
of sufficient value to warrant the prohibition of the discharge of 
sawdust into it, and that the discharge of sawdust from the defend- 
ants’ mill into said brook materially injured the fish therein, and 
prohibited them from continuing such discharge. The defendants 
being prosecuted for failure to comply with the order, contended 
inter alia that the acts whereby the commissioners determined, 
(a) that the value of fish in any brook was sufficient to warrant 
prohibiting the discharge of sawdust therein, and (b) that the dis- 
charge of sawdust from any particular mill materially injured the 
fish in such brook, were judicial acts, and valid only when made 
under judicial forms, that is, prior notice, hearing and taking of 
sworn evidence, none of which forms had the commissioners com- 
plied with in this case. 

The court did not dispute the defendants’ contention that all 
this followed if the order was judicial, but in order to avoid those 
unpleasant consequences held that the commissioners’ order, 
though a special one and one made to apply to the defendants 
only, was /egis/ative, and hence valid without notice or hearing, as 
in legislative proceedings there is no right to either of these. This 
is not only emphasizing the complete reversal of the doctrine of 
Ela v. Smith and Salem v. Eastern R. R., where the terms “ judi- 
cial” and “ quasi-judicial” were employed to designate executive 
orders of this description, but is a decided extension of the mean- 
ing of the term “ legislative” beyond that given by Nelson v. State 
Board of Health. 

Another feature of the difficulty created by the opinion in the 
Sisson case is this. On p. 254 we find this rule: 


- . - On the one hand, when the law is general and the question is 
whether under it the defendants are committing a nuisance, the facts are 
determined by judicial action. On the other hand, the determination of the 
same facts is legislative, in case the legislature decides to make the thing a 
nuisance ger se. And when it is legislative, it is final, and no hearing is 
necessary.” 
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Under this rule, if a board of health, under its general power to 
abate nuisances, had determined that a nuisance consisting of a 
pile of decaying fish existed on defendants’ premises, and had 
made the decision without notice to or hearing the defendants, the 
lawfulness of the act of the board in abating this nuisance might be 
questioned in an action against it by the defendants. The contrary 
was determined in Salem v. Eastern R.R. 

On the other hand, if the legislature determines to make 
the presence of a pile of decaying fish a nuisance, and the board 
finds that such a pile existed on defendants’ land, he cannot 
dispute the correctness of the finding of the board, because it is 
. legislative. 

The contrary rule was laid down in Miller v. Horton,! where 
Holmes, J., in delivering the opinion of the court, says at p. 546: 


“ Within limits, it [the legislature] may thus enlarge or diminish the 
number of things to be deemed nuisances by the law, and courts cannot in- 
quire why it includes certain property, and whether the motive was to avoid 
an investigation. But wherever it draws the line, an owner has the right to 
a hearing on the question whether his property falls within it, and this right 
is not destroyed by the fact that the line might have been drawn so differ- 
ently as unquestionably to include that property. But if the property is ad- 


mitted to fall within the line, there is nothing to try, provided the line drawn 
is a valid one under the police power.” ; 


Very likely the court in the Sisson case did not intend to lay 
down anything contrary to the rule in Miller v, Horton. There 
was nothing in the case to require the determination of any such 
' point. The correctness of the findings of fact by the commission- 
ers was not disputed, and the intent of the legislature to make 
those findings conclusive clearly appears. The case presented 
simply the question of the constitutional power of the legislature 
to enact such a law, and in view of the fact that the court was 
of the opinion that the act prohibited (the discharge of sawdust 
into the brook) was one which the defendants ha: no legal right 
to perform except so long as the legislature refrained from pro- 
hibiting it, that question would not appear to have been a difficult 
one, 

The objection to the opinion is that in disposing of a compara- 
tively simple case, it unnecessarily promulgates a novel rule ona 


1 152 Mass. 540. 
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point of administrative law, and a rule open to grave constitutional 
objections which have apparently received no consideration from 
the court; and that it has introduced an element of serious uncer- 
tainty into a problem which the rules laid down in the cases.of 
Miller 7. Horton! and Stone v. Heath? had done much to render 
clear. 

There remains to be noted the question of constitutional law 
above referred to. If the powers conferred on the Fish and Game 
Commissioners were either legislative or judicial, their exercise by 
an executive board would seem to be expressly prohibited by the 
Constitution of Massachusetts, Bill of Rights, Art. XXX. : 


“In the government of this commonwealth . . . the executive [depart- 
ment] shall never exercise the legislative and judicial powers or either of 
them. . . to the end it may be a government of laws and not of men.” | 


No mention is made in Commonwealth v. Sisson of this constitu- 
tional objection to vesting legislative powers in an executive board, 
unless it be the brief statement that “ the right of the legislature to 


delegate some legislative functions to state boards was considered 


by this court in Brodbine v. Revere.” ® 

This, of course, was not meant as a statement that the right of 
the legislature to delegate legislative power to the Fish and Game 
Commissioners was established by the decision in Brodbine v. 
Revere, and, in fact, the guarded expressions of that decision fall 
far short of establishing any such doctrine. The point decided in 
Brodbine v. Revere was that a regulation of the Board of Metro- 
politan Park Commissioners limiting the use of parkways was 
valid, but the court is extremely careful to refrain from deciding 
that the statute authorizing the park commissioners to make “ rules: 
and regulations for the government and use of the roadways or 
boulevards under its care” was a delegation of legislative power to: 
that board, and to suggest* that the statute simply leaves to the 
board the administration of details which the legislature cannot: 
well determine for itself. 

Indeed the court suggests ® that some of the statutes authorizing 
boards of health to make rules and regulations for the preservation 
of the public health, which it has been customary to regard as. 
necessary exceptions to the rule above stated, and justified on the 
principle of local self-government may also be 


1 Supra. 
4 P. 602. 


2 179 Mass. 385. 8 182 Mass. 578. 


5 P. 601. 
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“justified constitutionally on the ground that the work of the board of 
health is only a determination of details in the nature of administration, 
which may be by a board appointed for that purpose, and that the substan- 
tive legislation is that part of the statute which prescribes a penalty for the 
disobedience of the rules which they make as agents performing executive 
and administrative duties.” 


In other words that the making of even general regulations under 
statutory authority is an executive and not a legislative function. 

This principle, borrowed perhaps from the law of France, to 
which country we are also indebted for our theory of the separa- 
tion of the powers of government, would seem to be well estab- 
lished in the jurisprudence of the federal courts interpreting the 
Constitution of the United States, and its adoption by that of 
Massachusetts, as suggested by the opinion in Brodbine v. Revere, 
would certainly tend to avoid needless conflict between legislation 
and the constitution. 

Among the federal decisions see the case of Jn re Kollock,! where 
a regulation prescribing under the provisions of a revenue act the 
stamps, makes, and brands to be used on packages of oleomargarine, 
is said to have been made 


“merely in the discharge of an administrative function, and falls within the 
numerous instances of regulations, needful to the operation of particular 
laws, authority to make which has always been recognized as within the 
competency of the legislative power to confer.” 


Even more closely in point, as showing that under the rule as 
laid down by the Supreme Court of the United States the acts 
of the Fish and Game Commissioners in the Sisson case were not 
the exercise of legislative power, are the cases of Field v. Clark? 
and Buttfield v. Stranahan? 

In Field v. Clark the question was whether an act of Congress 
permitting the free importation of certain articles, but providing 
that this privilege should be suspended as to any country pro- 
ducing such articles if the President deemed that such country 
imposed unreasonable exactions and duties on the products of the 
United States, was unconstitutional as delegating legislative pow:' 
to the President. 

The court, after laying down the principle that Congress canno: 
under the Constitution delegate legislative power to the President, 


1 165 U.S. 526. 2 143 U. S. 649. 8 192 U. S. 470. 
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held that the act in question was not objectionable as attempting 
such delegation. 


“ Legislative power was exercised when Congress declared that the sus- 
pension should take effect upon a named contingency. What the President 
was required to do was simply in execution of the act of Congress. It was 
not the making of law.”’* 


And the language of the Supreme Court of Pennsylvania in Moers 
v. Reading? is quoted: 


“ Half the statutes on our books are in the alternative, depending on the 
discretion of some person or persons to whom is confided the duty of 
determining whether the proper occasion exists for executing them. But 
it cannot be said that the exercise of such discretion is the making of 
the law.” 


To the same effect is Buttfield v. Stranahan, where the law pro- 
hibited the importation of tea inferior in quality to the standards 
which should be fixed by the Secretary of the Treasury, and the 
court held that the conferring of that power on the Secretary to 
complete the law by determining the standards was not delegating 
legislative power to him. 

And it is to be noted that the acts of the President and of the 
Secretary of the Treasury had this characteristic of legislative pro- 
ceedings which was lacking in the acts of the commissioners in 
the Sisson case, namely, that they were acts of general application 
affecting all persons alike. 

In fact nothing is gained and much is lost by applying the terms 
“legislative” and “judicial” to the act whereby an executive 
official or board determines that on the facts presented to or 
ascertained by him or by it, action should be taken for the enforce- 
ment of any law. Nor does the fact that the law may expressly 
leave such determination to the judgment of the official, as in the 
Sisson case, change the essential character of his act. 

The disadvantage of such use of the term “legislative” as is 


made in the opinion in the Sisson case may be summarized as | 


follows. If the term is correctly employed, and if the acts of the 
commissioners were really legislative, as the court seems to hold, 
the statute under which they acted apparently violated the express 
prohibition of the constitution of the state, unless it could be 


1 P. 693. 2 21 Pa. St. 188, 202. 


or 


a 
if 
i 
if 
. ag 
| 
i 
if 
if 
: 
s 


126 HARVARD LAW REVIEW. 


shown to come within some recognized exception to the rule estab- 
lished by the constitution. One asks at once, Why was not the 
statute void? The opinion affords no answer to this query. The 
result is that a subject which calls for careful treatment has been 
needlessly confused. 


Edmund M. Parker. 


Boston. 


1 Since the decision in Commonwealth v. Sisson an act (Chap. 356 of the Acts of 
1906) has been passed —it is understood on the petition of the Messrs. Sisson — 
requiring the commissioners before making an order forbidding the discharge of saw- 
dust into any stream to give notice thereof and a hearing thereon, and giving to any 
person aggrieved by such order a right of appeal to the Superior Court sitting in equity. 

Since the passage of this act the functions of the commissioners in making such 
orders have probably ceased to be “legislative.” Quare, have they become “ judi- 
cial,” now that such orders may only be made after notice and hearing ? 
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RAILROAD RATES. 


THE POWER OF CONGRESS TO PRESCRIBE 
RAILROAD RATES. 


ig is well known that a constitutional objection lies against at 

least one fundamental principle upon which the new railroad 
rate law has been constructed. That principle is embodied in 
the clause providing that. the Interstate Commerce Commission 
may determine and prescribe just and reasonable rates to be 
observed as the maximum to be charged, which the railroad com- 
pany shall not exceed. This, so to speak, is the crux of the law. 
A brief space may not unprofitably be occupied in an effort to 
ascertain, if we may, the true sources of this power to fix rates 
which apparently has been almost universally assumed to exist in 
Congress. 

The familiar language of the commerce clause of the Constitu- 
tion is as follows: 


“ The Congress shall have power . . . to regulate commerce with foreign 
nations, and among the several states and with the Indian tribes.” 


This power to regulate, as Chief Justice Marshall has said, is “ to 
prescribe the rule by which commerce is to be governed.” The 
reason why this clause was put into the Constitution was in order 
that citizens of the different states should enjoy free commercial 
intercourse throughout the Union. Bearing this in mind, we have 
something to guide us in determining what meaning ought to be 
given to the term “regulate commerce.” Whatever may tend 
to harass, impede, or prohibit commercial intercourse is to be 
enjoined. 

Congress has exclusive and plenary power to legislate in every 
direction and upon all subjects wherein this governing principle 
is concerned. The mode of facilitating commerce is wholly within 
the authority of Congress to determine. Whether it be a wagon 
over a highway, a boat along a canal, or a freight car over a rail- 
road, the underlying principle remains the same. Whatsoever the 
federal legislature in its wisdom shall deem necessary and requisite 
in order to maintain a perfect freedom of commercial intercourse 
between the states, it has the power and authority to deal with and 
apply through such provisions of law as it shall from time to time 
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see fit to enact. New conditions arise; new instruments of com- 
merce come into use; but the purpose and object of the grant of 
power from the sovereign state to the United States does not 
change. The power may be extended to a larger range of objects, 
but its limits as to essential meaning remain the same. | 

It has been argued with no little force that, inasmuch as the 
words “commerce with foreign nations” and “ among the several 
states ” are embraced in the same clause, a like construction should 
be given to each kind of commerce. So far as the power to pre- 
scribe the mode or method of carrying on the business is concerned, 
the argument is unquestionably sound. Freedom to every citizen 
of a state to prosecute a commerce, foreign or interstate, unre- 
stricted by hostile state legislation or interference, is guaranteed by 
this clause of the Constitution. 

Keeping in view this simple principle, we ask ourselves the 
question: is prescribing the rate that a ship charterer or a railroad 
manager shall charge for carrying a ton of freight a regulating of 
commerce, within the meaning of this provision of the Constitu- 
tion? Power to regulate does not necessarily imply that the price 
may be regulated at which the carrier shall transport goods. The 
behavior of the carrier may be a fit subject of legislation. If he 
demand an extortionate price for his services, he pro tanto impedes 
free commercial intercourse. Nobody presumes to deny that Con- 
gress may forbid extortion, and visit the practice of it with fine or 
imprisonment. 

Extortion may be classed with the giving of rebates. In fact, 
Congress may take measures to guard against any and all practices 
that deprive shippers of their right to commercial intercourse 
between the same points upon equal terms with every other 
shipper. There is, however, an obvious distinction between regu- 
lating commerce in this manner in order to prevent wrongdoing 
and the fixing of a scale of rates for the daily conduct of business. 
That the rate fixed by a traffic manager may prove to be unreason- 
able, and thus in a remote way impede or restrict the freedom of 
commercial intercourse of shippers along the line of the road, is 
not a circumstance from which can be deduced the conclusion that 
the states have surrendered to Congress the power to prescribe 
interstate rates, even conceding that the states themselves had 
once possessed it. In other words, if the price asked by the 
carrier be merely unreasonable in amount, so that, however annoy- 
ing to shippers, it cannot fairly be said to impede them to the 
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extent of preventing that freedom of commercial intercourse which 
parties are entitled to enjoy, there is na ground, it would seem, for 
Congress to interfere. 

A state may authorize a municipality to regulate within its 
limits the sale of firearms or spirituous liquor. Such legislation 
confers no right upon the city authorities to compel a dealer 
to charge for a gun or for a glass of liquor such price only as 
they may have decided upon. Plainly it is not necessary, in order 
to accomplish the purpose for which the state has passed the 
statute, that the municipal officials meddle with the right of the 
storekeeper to sell his goods at such prices as he can obtain. That 
the citizen may be protected in his right to carry on unrestricted 
commerce, it surely seems not needful that the legislature pre- 
scribe what price he may obtain for commodities of which he is free 
to dispose. The right of a common carrier likewise to fix his own 
price for services belongs to him subject to having such portion as 
may be unreasonable recovered from him by a suit at common 
law. From time immemorial fixing such prices has been left to 
the carrier himself by bargain with the shipper.! 

For years the railroads of this country had arranged their own 
rates for freight and passengers, except possibly in one or two 
instances where the charter had prescribed the rate. Had this 
question as to the right of Congress to prescribe rates been raised 
forty years ago, everybody would have answered it in the negative. 
Upon principle, looking at the situation as governed by the logical 
meaning of the grant to Congress, as it must have been in the 
minds of the framers of the Constitution, we are constrained to say 
that no such power has been given to Congress under this clause 
of the Constitution. 

A word now as to the power of a state to prescribe railroad rates. 
It will be remembered that thirty years or more ago the legisla- 
tures of Illinois, Iowa, Wisconsin, and Minnesota enacted certain 
legislation in restraint of railroad companies. People were dis- 
‘ satisfied with the rates charged for passengers and freight. Public 
feeling ran very high. Four or five cases of large importance 
came up to the Supreme Court, and were decided in 1876. The 
points involved were argued by lawyers of the highest reputation. 
Until this Granger movement began, probably no one had ever 


1 There is a class of transactions where the carrier enjoys a special privilege and is 
licensed to pursue his calling. Here the state very properly fixes the tariff. 
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dreamed that the legislature would interfere and take out of the 
hands of a railroad the right to fix a charge for performing the 
duties of a carrier! So unheard of was the claim set up by 
the friends of this drastic legislation that one of the counsel was 
led to free his mind as follows: 


“ It cannot be seriously intended that the nature of the business gives the 
state any right to fix the carrier’s compensation. I am not aware that it has 
ever been attempted in any civilized state, save in the peculiar legislation 
which has afflicted a few of the states in the northwest for the past two or 
three years.” 


Notwithstanding the formidable array of counsel, and the very 
searching extent of their arguments, the Supreme Court announced 
a conclusion far reaching in effect and radically departing from 
what had been theretofore considered the law. Chief Justice 
Waite delivered the opinion, which was concurred in by all the 
justices, except Field and Strong. The doctrine laid down is 
comprised in the following extract: 


“When, therefore, one devotes his property to a use in which the public 
has an interest, he, in effect, grants to the public an interest in that use and 
must submit to be controlled by that public for the common good to the 
extent of the interest he has thus created.” * 


This case was that of an elevator in Chicago, which the owner 
contended was private property. Railroad cases decided at the 
same time were subjected to the test of the same doctrine, and 
the constitutionality of the legislation was sustained. 

A little later a similar question came before the New York 


1 The late B. R. Curtis had given an opinion upon the legislation of lowa and Wis- 
consin. An extract from his opinion was laid before the court, from which we quote 
as follows : 

“ We do not believe that it is within the power of any legislature in the United States 
to compel owners of property or persons, natural or political, to part with their prop- 
erty, or render other personal service at their own expense and risk to the public for 
prices fixed by the legislature. . . . A railroad corporation when carrying on the busi- 
ness of a common carrier, at its expense and risk, and for its own profit, cannot be 
distinguished from any other common carrier ; its duties, its liabilities, and its rights 
are the same, whether they transact the business over a road which they own, or which 
they hire, or which nature has made for them in the shape of a navigable river, or 
which the public has built at its expense and thrown open for the common use ; and 
unless it can be successfully maintained that the legislature may, by what is in truth a 
legislative decree, establish for the future prices for personal services and expenditures 
and risks incurred in rendering it, 1 am unable to see how this law can be brought 
within the field of legislation.” 

2 Munn z. Illinois, 94 U. S. 126, 
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Court of Appeals, in the case of Budd, the owner of a private 


elevator. Judge Peckham (now a Justice of the Supreme Court) 
said of the former decision: 


“I think that, notwithstanding the great respect which is entertained for 
the federal Supreme Court, the doctrines of the Munn case have never re- 
ceived the unqualified approval of the profession.” * 


Later. in 1891, Justices Brewer, Field, and Brown repudiated the 


doctrine of the Munn case, the dissenting opinion being written by 
Brewer: ? 


“T dissent from the opinion and judgment in these cases. The main 
proposition upon which they rest is, in my judgment, radically unsound. 
It is the doctrine of Munn 2. Illinois reaffirmed.” 


Ten years after the decision in Munn v. Illinois, Mr. Justice 
Miller reminded the profession that at that date but three members 
of the court remained who concurred in the opinion.’ He tells us 
that the main question in all the cases argued was the right of the 
state to establish any limitation upon the power of the railroad 


companies to fix the prices at which they would carry passengers 
or freight. 


“Tt was strenuously denied, and very confidently by all the railroad com- 
panies, that any legislative body whatever had the right to limit the tolls and 
charges to be made by the carrying companies for transportation. And the 
great question to be decided, and which was decided, and which was argued 
in all those cases, was the right of the state within which a railroad company 
did business to regulate or limit the amount of any of these traffic charges.” * 


The power of a state to interfere and fix the charges for freight 
and passengers of a railroad company that it has chartered may be 
considered as no longer open to question. 

What bearing does this view of the right of a state over railroads 
have upon the inquiry, does Congress possess the power to pre- 
scribe rates? That it recognizes an enlarged control over the 
management of railroad corporations is apparent. As established 
law, it tends to create in the mind a belief that for the protection 
of the public the railroad in respect to its charges needs to be 
under the close and constant guardianship of the sovereign. Those 


1117 U.S. 50. 
2 143 U.S. 548. 

8 Waite, C. J., Miller and Bradley, JJ. 

* Wabash, etc., R. R. Co. z. Illinois, 118 U. S. 569 (1886). 
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who advocate the possession by Congress of the same power that 
a state exercises argue, if we understand it, somewhat as follows.! 

The state has the right to regulate rates, because the railroad is 
devoted to a public use. The state may not legislate with regard 
to the shipment of freight from within its limits to a point outside 

the state. The power of Congress over interstate commerce is ex- 
clusive, and even though Congress has not legislated on the sub- 
| ject, the state has no right to deal with so much of the carriage as 
| passes over a railroad within its own borders. Such is the decision 
| in the Wabash case.2 Now a state has surrendered to the United 
States all its sovereignty as to interstate commerce. So has the 
adjoining state. Combine these two acts of surrender, and the 
United States becomes possessed of the right that each state re- 
spectively might once have exercised. 
) There is something plausible in this ingenious contention. The 
q theory, subtle though it be, answers well enough in respect to 
power that the state as a sovereignty unquestionably possesses 
| over the carriage of passengers of goods within its borders. Where 
such carriage forms part of an interstate transaction, we may con- 
ceive of the state, so far as its own territory is concerned, as having 
parted with the right of control that it once enjoyed. No state had 
power to regulate commerce upon the highway of an adjoining 
| state. Authority ended at the state line. Hence no power of an 
q interstate character can have passed from a state to the United 
States, upon the adoption of the Constitution. 

What took place was an abandonment by the state of the right 
(which up to that time had been freely exercised) of regulating 
{ such commerce upon its highways as was destined to pass out of 
the state into the territory of its neighbor. The adjoining state, 
in respect to its own highways, enjoyed a similar right. Out of 
these two distinct rights you cannot, by combining them, create a 
third right. In other words, the power “to regulate commerce 
among the states ” was brought into being by the Canstitution. It 
; had no previous existence. The character of this new-born power 
q ; is to be ascertained, and its extent measured, only by consulting 

3 the object and purpose of its creation. The states have ceased 
| any longer to exercise a control that interferes with the complete 
and paramount right of the federal government. 


1 Whether a different rule applies to a state which has been formed from territory 
once belonging to the United States, is not here considered. 
2 118 U.S. 569. 


| 
q 
4q 
\ 
| 
| 
\ 
| \ 
| 


RAILROAD RATES. 133 


Because the commerce clause of the Constitution deprives a 
state of the right to fix taxes for the railroad carriage of an inter- 
state shipment across its territory (or through a part of it), it by 
no means follows that Congress takes unto itself that privilege of 
which the Constitution has deprived the state. The truth is that 
there is no actual need that a power to prescribe rates for inter- 
state commerce should be lodged anywhere outside of the railroad 
corporation itself. The doctrine of the Munn case, as has already 
been observed, may engender an idea that the public for their pro- 
tection need the aid of a supervising political authority over the 
prices of railroad transportation, alike within a state and across its 
borders. Reflection, however, will convince students of the rail- 
road problem that no such necessity exists in respect to interstate 
commerce business. Let the inequalities of service be corrected, - 
and rates will take care of themselves. 

Should the question of the power of Congress to prescribe rates 
be brought squarely before the Supreme Court of the United 
States for decision, an opportunity will be afforded for reviewing 
the doctrine of Munn v. Illinois, in the light of valuable experience 
gained since that decision was first announced. At that time the 
issue was confined to the validity of certain novel legislation in 
three or four northwestern states. The reasoning advanced by a 


majority of the justices in that notable opinion will be of only per- 
suasive force when the court shall find itself compelled to pass 
upon the constitutionality of the power of Congress to prescribe 
rates for interstate commerce transportation. 

Frank W. Hackett. 


WASHINGTON, D. C, 
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THE Law ScHooL. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1895-6 1896-7 1897-8 1898-9 1899-1900 1900-01 
| Res.Grad. . I 


I 
Third year... . I 102 I 144 
‘| First year. . . 224 169 216 21 232 241 
| Specials . . . 9 31 41 58 51 
‘| 467 472 545 548 610 646 
IQOI-02 1902-03 1903-04 1904-05 1905-06 1906-07 
Res.Grad. . . 1 4 I 
a Third year . . 149 167 180 182 192 190 
4 Second year. . 190 196 201 232 216 199 
i First year. . . 229 228 293 243 243 
Specials . . . 59 49 64 62 


| 
The following tables show the sources from which the twelve successive 
-_ classes have been drawn, both as to previous college training and as to 
geographical districts : — 


Harvarp GRADUATES. 
From New England outside Outside of New 
usetts, of Massach 


; Class of Massachi usetts, England. Total. 
1898 42 
1899 45 

1900 50 I 


Qui ON 


1902 59 28 
_ 1903 43 28 75 
_ 1904 47 17 69 
190 44 20 
1906 52 32 
1907 44 40 go 
| 1908 39 27 71 


NOTES. 


GRADUATES oF OTHER COLLEGES. 


From New England ont Outside of New 
Massachusetts. of Massachuse England. 


Hotpinc no Decree. 
New England Outside 
New 


3 


outside of 


| | ron 


As the twenty-six Harvard seniors in the first year class have in each 
instance completed the work required for the Harvard A. B. degree, all 
members of the class are virtually college graduates. The same is true of 
— the entire School. Of the sixty-two special students, thirty-five 

ve entered this year, and of these twenty-six are graduates of a college or 
university, six having received a degree in law. 

One hundred and twenty-two colleges and universities have representa- 
tives now in the School, as compared with one hundred and eighteen last 
year and one hundred and fourteen the previous year. In the first year 
class sixty-six colleges and universities, as compared with sixty-four last 
year, are represented, as follows: Harvard, 65; Yale, 16; Princeton, 15 ; 
Brown, 13; Dartmouth, 9; Amherst, 8; Bowdoin, 7 ; Tufts, Williams, . 
4; Alabama, Notre Dame, Ohio State, 3; Bucknell, California, Central, 
DePauw, Hamilton, Hiram, Holy Cross, Illinois College, University of 
Illinois, Indiana, Kentucky State College, Stanford, Mt. Allison, Nebraska, 
Vermont, 2; Acadia, Baker, Bates, Beloit, Brooklyn Polytechnic, Chicago, 
Colgate, Denison, Dickinson, Fordham, Furman, Georgetown, Gustavus 
Adolphus, Iowa State College, Kansas, Kentucky, Marietta, Massachusetts 
Institute of Technology, Middlebury, Minnesota, Missouri, Mt. Union, 
North Carolina, Oberlin, Pomona, Rochester, Rutgers, South Carolina, 
Swarthmore, Syracuse, Trinity (Ct.), Wabash, Wake Forest, Washington, 
Wesleyan (Ct.), Western Maryland, Western Reserve, William Jewell, Wis- 
consin, 1. There are at present in the School eleven law school graduates, 
four of whom hold academic degrees also, representing the law schools of 
the following universities: Alabama, George Washington, Illinois, Iowa, 
Maryland, Michigan, Missouri, Texas, Tulane, West Virginia. 
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LecaL Errect OF ATTEMPTS TO SEVER EASEMENTS FROM THE Domt- 
NANT TENEMENTS. — That an easement cannot exist severed from its 
dominant tenement, is now well settled. Consequently, when the owner 
attempts to grant the easement to a stranger, or to reserve it in a grant of 
the dominant tenement, the easement must either be extinguished or else 
remain still attached to the land.? But as to which of these results legally 
follows the attempted severance, there is curiously little authority. Some 
language in the old books,*® together with a modern dictum,‘ points toward 
the extinguishment of the easement; while the alternative conclusion is 
supported by scattering dicta,° and a strong line of recent decisions in New 
York.® The latest of these has just been handed down. Freund v. Biel, 
35 N. Y. L. J. 1567 (App. Div., July, 1906). The latter view seems prefer- 
able. Whether the attempt to sever the easement be by grant or reser- 
vation, there is lacking the intention requisite for an abandonment of it ;7 
for the parties to the conveyance intend —as indeed in this latest New 
York case was expressly stated in the instrument — not to abandon the 
easement, but to keep it in existence though severed from the land. Further- 
more, in spite of the common law hostility toward easements, there seems 
to be little justification for introducing a doctrine according to which the 
easement is extinguished by a transaction solely between the owner of the 
dominant tenement and a stranger, his grantee, to the certain detriment of 
one, and to the benefit of neither, but only of the servient tenement. 

Admitted that the attempted severance leaves the easement unextin- 
guished and still appurtenant, the further question arises, ‘what rights, if any, 
accrue therefrom to the person in whose favor the attempt was made? The 
only answer of authority seems to lie in some of the New York decisions 
previously mentioned. In these cases the owners of land with easements 
appurtenant, which were infringed by elevated railroad structures, granted 
the dominant tenements, “ reserving the easements”’ or “ reserving all claim 
or rights of action” for future damages thereto. The grantees were held 
liable as trustees for the grantors of all moneys received for the invasion of 
the easements, although it was admitted that neither the easements nor the 
rights of action for the infringement of them could be held in trust. The 
foundation for the trust was obtained by torturing the words of reservation 
into a contract to pay these sums as part of the purchase price of the land.® 
But this reasoning is wholly fictitious: the grantor’s words of reservation do 
not and cannot impose upon the grantee the active duties of the contractual 
obligation. In reality, if any equity does flow to the grantor because of the 
words of reservation, it seems that its source must lie in a mutual mistake of 
law made in supposing that the easement itself could be reserved. If the 


1 Hall v. Lawrence, 2 R. I. 218, 24 

2 See Phillips v. Rhodes, 7 Met. (Mass.) 322, 324. 

8 See 4 Vin. Abr. 594 (O). 

* See Cadwalader v. Bailey, 17 R. I. 495, 503. 

5 See Moore v. Crose, 43 Tnd. 30, 34. 

6 Pappenheim v. Metropolitan, etc., Ry. Co., 128 N. Y. 436, 446; Kernochan v. 
N. Y., ete., R. R. Co., 128 sid. 550, 568; Pegram v. N. Y., etc., R. R. Co., 147 ibid. 
135; Foote v. Metropolitan, etc., Ry. Co., 147 sid. 367; Shepard v. Manhattan Ry. 

0., 169 ibid. 160; Western, etc., Co. v. Shepard, 169 26d. 170; McKenna v. Brooklyn, 
etc., R, R. Co., 184 sid. 391. ; 

7 See Foote v. Metropolitan, etc., Ry. Co., supra. 

8 Western, etc., Co. v. Shepard, supra ; Freund v. Biel, supra. See also Pegram v. 
N. Y., etc., R. R. Co., supra ; McKenna v. Brooklyn, etc., R. R. Co., supra. 

® See Western, etc., Co. v. Shepard, supra, 180. 
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parties had understood the legal effect of the words of the instrument in 
question, would any court have labored to raise the equity? If rescission for 
mutual mistake of law be allowable, the court of equity might well allow the 
grantee the option of indemnifying the grantor for the loss resulting from 
the mistake, by handing over the sums recovered for the infringement of 
the easement, — substantially the result attained by the New York courts. 
Although any suggestion of rescission for mutual mistake as to the legal 
effects of an instrument has been consistently repudiated in New York,” 
yet the recent decisions may indicate a tendency to apply the doctrine, at 
least in certain cases. With the application of this principle the results 
reached in these easement cases seem correct; without it there appears to 
be difficulty in discovering any basis for legal or equitable rights in these 
attempts to sever easements. 


EJECTION OF A PASSENGER WHO PRESENTS A WRONG TRANSFER CHECK.— 
There is apparently a growing tendency on the part of the courts to hold 
that, where a passenger has been furnished with a wrong ticket, a conductor 
after hearing an explanation of the circumstances evicts the passenger at his 
peril on the latter’s refusal to pay another fare. A late case so decides. 
Georgia Ry. & Electric Co. v. Baker, 54 S. E. Rep. 639 (Ga.). Not only 
are the authorities upon this point in serious conflict,’ but often the reasoning 
of the same court in different cases is inconsistent. It is of course well set- 
tled that if a passenger who is rightfully on a car with a proper ticket is evicted 
through the conductor’s mistake as to the sufficiency of the ticket, such ejec- 
tion is a tort, and the company is liable.? Even when a wrong transfer is 
given, some courts seem to proceed upon the theory that the passenger 
is rightfully on the second car, since the journey is considered continuous, 
irrespective of the necessity for a change of cars. Such a view is, however, 
inconsistent with the facts of the case. A railroad is not under obligation 
in return for the payment of a fare to carry a passenger to his ultimate des- 
tination, but to carry him to the transfer point, and to furnish him with a 
ticket which shall entitle him to take another car at that point.* In issuing 
a transfer, therefore, the first conductor is in no different situation from the 
agent who sells a ticket in the station. 

When a station agent makes a mistake in issuing a ticket, some courts, 
though holding that ordinarily the railroad is not liable in tort for a sub- 
sequent eviction, make a distinction if the invalidity of the ticket would not 
be apparent to the holder upon a reasonable examination, and under such 
circumstances permit a recovery for the eviction. The basis for this dis- 
tinction is apparently founded on some idea of contributory negligence on 
the part of the passenger. Other courts adopt reasoning which leads to 
exactly the opposite result, and hold that the eviction is lawful, except where 


10 See Arthur v. Arthur, to Barb. (N. Y.) 1; Curtis v. Albee, 167 N. Y. 360, 364; 
also Western, etc., Co. v. Shepard, supra, 180. © 


1 Indianapolis St. Ry. Co. v. Wilson, 161 Ind. 153; Cleveland City Ry. Co. v. 
Conner, 78 N. E. Rep. 376 (Oh.). Contra, ‘Norton v. Consolidated Ry. Co., 63 Atl. 
Rep. 1087 (Conn.); Little Rock Ry. & Electric Co. v. Goerner, 95 S. W. Rep. 1007 (Ark.). 

See 9 Harv. L. REv. 221. 

8 Norton v. Consolidated Ry. Co., supra. 

* Murdock v. Boston & Albany R. R. Co., 137 Mass. 293. Cf Bradshaw v. South 
Boston R. R. Co., 135 Mass. 407. 
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from the face of the ticket the conductor should see that a mistake had 
been made, — as where a mileage book was marked to expire on the day 
that it was issued.5 Now, when the passenger pays his money to the ticket 
agent, no contract is formed by which the railroad agrees to carry the 
passenger to his destination. It is not the business of the ticket agent to 
make contracts for the railroad, but to sell tickets. Therefore the courts 
which hold to the above view, and yet say that it is a contract and not the 
ticket that gives the right to transportation, misinterpret completely the na- 
ture of the ticket. The true view is that the ticket is the sole valid evidence 
of the passenger’s right to be upon the car.’ To conduct railroads on 
any other principle would be impossible.* A person who is not supplied 
with the proper ticket is not rightfully upon the car, and his eviction upon 
failure to pay another fare is lawful, except that courts might draw the line 
in the rare case where the conductor actually knows the true facts. The 
railroad is of course liable; not, however, for a wrongful eviction, but in 
an action of contract for breach of implied warranty in failing to supply the 
ticket asked for,® or possibly in an action on the case founded on the negli- 
gence of the ticket agent. In either case, however, the passenger should 
suffer the inconvenience of paying another fare, and should not be allowed 
to increase the damages by requiring the conductor to eject him.” 


Tue TAXABLE Sirus OF TANGIBLE PERSONAL PROPERTY. — It is elementary 
that a state cannot tax tangible property which has neither a legal nor a physi- 
cal situs therein.’ A tax on tangible property is in theory a price exacted for 
protection given; and if the property is neither actually nor constructively 
situated where it can enjoy such protection, the tax is constitutionally invalid, 
as a taking of property without due process of law.?_ How far a state may 
constitutionally tax its citizens according to their ability to pay, —as by a 
tax on incomes, — or exact a price for a privilege conferred, — such as a 
franchise, — presents different questions, which will not be discussed. The 
question here is simply how and when tangible personalty acquires a situs in 
one or more states, so that a tax thereon is constitutionally valid. 

In ancient times the maxim mobilia seguuntur personam applied alike to 
tangible and intangible personalty. To-day, if tangible personalty remains 
in a state a sufficient time, it may acquire a taxable situs therein, though the 
owner is domiciled in another state.* If, however, the use to which the 
property is put prevents it from acquiring a physical situs, the maxim may 
be applied to determine the legal situs for taxation. ‘Thus a vessel en- 
gaged in interstate commerce is taxable at the owner’s domicile,‘ although 


5 Krueger v. Chicago, etc., Ry. Co., 68 Minn. 445. 
® See 1 Harv. L. REV. 30. 

7 N. Y., etc, Ry. Co. v. Bennett, 50 Fed. Rep. 496. See also 10 Harv. L. REV. 
186 ; 12 ibid. 61; 14 ibid. 70. 

8 See Pouilin v. Canadian Pac. Ry. Co., 52 Fed. —_ 197, 199. 

® Western Maryland R. R. Co. v. Schaun, 97 Md. 563. See also 9 Harv. L. REv. 


35% Hall v. Memphis & Charleston R. R. Co., 15 Fed. Rep. 57. 


1 Ayer & Lord Tie Co. v. Kentucky, 202 U. S. 409. 
2 Union, etc., Transit Co. v. Kentucky, 199 U. S. 194. 
8 Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S, 18. 


* See St. Louis v. The Ferry Co., 11 Wall. (U.S.) 423. See Ayer & Lord Tie 
Co. v. Kentucky, supra. 
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if it ply wholly within one state its taxable situs is there, no matter where 
the owner is domiciled.6 Consequently in regard to a single unit, the 
artificial situs of domicile controls only in the absence of an actual situs 
elsewhere. 

The taxable situs of a mass of property, such as the rolling stock of a rail- 
road, the specific units of which are constantly moving from state to state, 
is a question of greater difficulty, which as yet is but partly settled. Prop- 
erty in through transit manifestly cannot acquire a taxable situs,° at least so 
far as the units are concerned. But where a constant average of such units 
is maintained within the state and enjoys the protection of its laws, it is 
manifestly unfair that this average should contribute no taxes, even though 
each particular unit is continually in transit through the state. It was there- 
fore held in Pullman’s Co. v. Pennsylvania® that a foreign corporation 
might be taxed upon the average number of cars annually within the state, 
though no particular car obtained a taxable situs therein. This decision 
was supplemented by Union Transit Co. v. Kentucky,? which held that a 
domestic corporation cannot be taxed upon those of its cars permanently 
beyond the state. And a recent case has decided that a domestic railroad 
corporation may be taxed upon all its rolling stock, even though specific 
cars go from time to time beyond the state, on the ground that the state of 
origin remains the permanent situs, notwithstanding occasional excursions. 
New York ex rel. N. Y.C., ete., R. R. Co.v. Miller, 202 U.S. 584. The net 
result of these decisions is that a railroad cannot be taxed as much as twice 
upon the whole of its rolling stock, although the question is still unde- 
cided whether it may not be taxed twice upon a portion. In other words, 
although it is clear that the whole rolling stock cannot have a taxable situs 
in two states at once, it is not settled whether, if a portion obtain a taxable 
situs in another state, though none of the specific cars do so, such portion 
ceases to be taxable at the domicile of the corporation. When considered 


in connection with the Pullman case, the reasoning, though not the decision, 
in the Union Transit case indicates that this portion would cease to be 
taxable at the domicile of the corporation, whereas the reasoning in the 
Miller case indicates that it would not. Certainly the more desirable result 
is reached by following the former case. It is just that property should be 
taxed on its full value ; it is equally just that no part be taxed twice." 


RESPONSIBILITY OF THE DRAWER OF A NEGLIGENTLY DRAWN CHECK. — 
There is apparently no American case directly deciding where liability shall 
be placed, when a depositor draws a check in such form as to enable a third 
person by an insertion to raise the amount successfully, so that a bank using 
reasonable care honors the check for the altered amount.’ In similar situa- 
tions involving other negotiable instruments, there are a number of American 
decisions, the majority of which hold the careless maker or drawer liable for 
the altered sum.” The ground taken is that, where one of two innocent 


§ Old Dominion S. S. Co. v. Virginia, 198 U. S. 299. 
6 ong v. Rhoads, 188 U. S. 1. 
T See also 19 HARV. L. REV. 206. 


1 Exch. Bk. of Spokane v. Bk. of Little Rock, 58 Fed. Rep. 140, must be distin- 
guished, The draft there was in the hands of a discounter, and the doctrine of caveat 
emptor applied. 

2 Merritt v. Boyden, 119 Ill. 136. Contra, Knoxville Nat’l Bk. v. Clark, 51 Ia. 264. 
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parties must suffer, if one is faultless and the other guilty of some lack of 
care which presented the opportunity for the commission of the damaging 
act, the loss should fall upon the latter.* This reasoning applies with equal 
force to careless drawers of checks. The courts in the minority jurisdictions 
have objected that a drawer or maker, merely because he is careless, should 
not be forced into a contract other than he has made,‘ and that, since he 
owes no duty, he cannot be legally negligent.° But these arguments can 
still less be successfully urged on behalf of careless drawers of checks. In 
the first place a check is an order to pay, and not a contract, thus resem- 
bling a bill of exchange before acceptance. A check may become a contract 
by certification, but that is not the usual course. Whatever force, therefore, 
the first objection may have in the case of accepted bills of exchange and 
of promissory notes, which are contracts, it has no application to uncertified 
checks. In the second place the depositor does owe a duty to the bank. 
The contractual obligation of the bank to honor all of its customer’s orders 
to pay, up to the amount of his deposit, certainly carries with it the correla- 
tive obligation of the customer not to put obstacles in the way of the bank’s 
performance by his carelessness in drawing these orders. Further, contrary 
to what has occasionally been suggested, the defrauding of the bank is the 
proximate result of the depositor’s negligence. Undoubtedly the chain of 
causation is generally broken by the intervention of the criminal act of a 
third party; but here the act is one that a reasonable man should have 
anticipated, as is evidenced by the precautions generally taken in draw- 
ing checks. In every case the liability of the drawer should depend upon 
whether or not, as a matter of fact in the particular circumstances, he 
employed reasonable care.° Thereby responsibility is expediently attached 
to the only person whose care can eliminate the successful commission of 
this fraud. 

In England, in the first case on the subject, the court held the negligent 
drawer of a check responsible.*?. In the next important case the acceptor 
of a negligently drawn bill of exchange, raised after acceptance, was held not 
liable on the bill to a dona fide holder for value,’ and the court, noticing that 
the earlier case dealt with a check, did not even profess to overrule it. The 
early decision has been followed by other cases involving checks, and though 
doubted somewhat in dicta in distinguishable cases, it has stood until the 
Judicial Committee of the Privy Council recently decided that the careless 
drawer of a check was to be protected in preference to the bank. Colonial 
Bank of Australasia v. Marshall, 22 T. L. R. 746. In so holding, the 
case is opposed to previously existing English authority, and, it seems, to 
the better legal view. 


Ricuts OF DeEposiror SuB-DEpositT MADE By DEPOSITARY 
Bank. — The claim of a bank against a second bank in which it has made 
a deposit of money is ordinarily an asset attainable by any creditor of the 
first bank ; but in at least two instances it is believed that, upon an applica- 


8 See Capital Bank v. Armstrong, 62 Mo. 509, 67. 

4 See Worrall v. Gheen, 39 Pa. St. ? 

5 See Fordyce v. Kosminsky, 49 Ark. 40, 45. 

6 Leas v. Walls, tot Pa. St. 57. 

7 Young v. Grote, 4 Bing. 253. 

8 Scholfield v. Earl of Londesborough, |1896] A.C. 514. See 8 Harv. L. REv. 418. 
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tion of the general rules of the law of trusts, the facts will be found to show 
that the first bank holds its claim against the second in trust for a particular 
depositor of the first bank. ‘The first case arises where a sum of money is 
deposited in a bank to be forwarded to a correspondent bank, in order that 
the latter may meet at maturity an obligation of the depositor payable in the 
locality of the correspondent bank. Here the depositary bank, after forwarding 
the money, has against its correspondent bank, until the latter has met the 
obligation, a claim or credit running to it which, it is submitted, the first bank 
holds in trust for its client ; for the first bank has no beneficial ‘interest i in the 
claim, but has created it solely for the sake of the depositor. Accordingly, 
the failure of the depositary bank at this stage of the transaction would find 
the depositor a secured creditor to the extent of this claim of which the 
bank had become trustee forhim.' This result is but just, as a contrary rule 
would leave the depositor exposed to the double hazard of loss by-the failure 
of either the depositary or the correspondent bank. - 

The second instance arises where the depositary bank makes a deposit 
with a second bank out of the funds received from a particular depositor, 
upon the understanding that the first bank is to draw upon the second only 
when the original depositor draws upon the first bank, and only for the sec- 
ond bank’s proportionate share of such drafts. Here, by its agreement, the 
first bank has no right to use its claim against the second bank as general as- 
sets to meet any debt, but is confined to an application of the claim for the 
benefit of the original depositor. It will be noted that this case, though it 
arises in a different manner from the first, is similar to the first case in all 
respects except that here the sub-deposit is made, not, as above, at the re- 
quest of the original depositor, but upon the motion of the depositary 
bank without any request by its client, and even, it may be, without his 
knowledge. But as notice to the cestuid of the declaration of a trust is not 
necessary to its validity,* this difference is immaterial. In neither case is 
any element of a complete trust lacking. ‘The legal title is in the bank, the 
beneficial interest in the depositor. ‘That the parties did not call the trans- 
action a trust is not fatal, for no form of words is necessary to the creation of 
a trust. It is true that in both cases the depositary bank would doubtless 
have the right, as against the depositor, to revoke the transaction with the 
second bank ; but this is not inconsistent with the existence of a trust. Al 
though, if the power of revocation is not reserved expressly or impliedly, 
a trust is irrevocable, yet there is no doubt that a trust may be revocable by 
its terms.* Accordingly, it has been held that in the second case, also, upon 
the failure of the first bank the depositor is entitled as cestuz to receive in 
full the proceeds of the first bank’s claim against the second, in preference 
to the general creditors.® 

A recent federal decision presents the same facts as in the second case, 
and attains the same results, but bases its conclusion upon the existence of 
an illegal agreement between the two banks to refrain from real competition 
in bidding for the original deposit and to divide it up secretly. /n re Sad- 
mon, 145 Fed. Rep. 649 (Dist. Ct., W. D. Mo.). The reasoning of this 
decision, based, as it is, upon the right of the depositor to follow property 


1 Farley v. Turner, 26 L. Ang 710; St. Johnson, § Dill. (U. S.) 241. 
2 Martin v. Funk, 75 N. Y 

8 Ames, Cas. on Trusts, 2 | O7 2 

¢ Perry, Trusts, 5 ed., § 104. 
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obtained from him illegally, is not inconsistent, however, with that already 
set forth, for each theory presents a distinct and adequate basis for recovery. 
But the suggested theory of express trust is not restricted in its scope to cases 
of illegality. 


Wuat Constirures SUFFICIENT CONNECTION WITH THE FAMILY TO 
RENDER ADMISSIBLE THE DECLARATIONS OF A DECEASED PERSON Con- 
CERNING PEDIGREE. — The weight of authority now has clearly established 
that declarations as to pedigree are not admissible unless made by a deceased 
member of the family. And unless the declarant is speaking of facts in his 
own life which bear on pedigree,? he must be connected with the family in 
advance by evidence independent of his own statements.’ The cases, how- 
ever, are in some confusion in determining what foundation must be laid to 
render admissible the declarations of a member of one family that another 
member thereof is related to a different family. Several cases appear to 
decide, either directly or indirectly, that the declarant must be connected 
with both families.* A somewhat obscure sentence in Greenleaf is sometimes 
cited to the same effect; ° but the authority of this is greatly weakened by 
a sentence directly contra on the same page.® On the other hand, there 
are cases which hold that it is sufficient to show declarant’s connection with 
one family ;* and Wigmore strongly supports this view.’ A late case now 
raises the question again, and, after considering both lines of authority, 
squarely decides that to connect the declarant either by blood or by marriage 
with the person who has died seised is unnecessary, if the declarant be 
shown to be related to the alleged heir. Overbyv. Fohnston, 94 S. W. Rep. 
131 (Tex. Civ. App.). 

The question at hand really goes to the basis of the “ pedigree ” exception 
to the hearsay exception. Hearsay, though relevant, is excluded on the 
theory that its persuasive effect on the jury is likely to exceed its proba- 
tive effect on the case.* It is difficult to show when such evidence is 
incorrect or self-serving. But in the case of pedigree, hearsay is admitted 
because of the difficulty of obtaining better evidence; yet, as a check to 
incorrectness, most courts yield to necessity only to the extent of admitting 
the declarations of relatives... But for the sake of correctness there seems 
no need that the declarant should be shown to be connected with both 
families. A statement by a Smith that the Roe family is connected 
with the-Smith family not only touches the Roe pedigree, to which the 
Smiths are prima facie strangers, but it equally touches the Smith pedigree, 
on which the Smiths are entitled to speak. As a check on self-serving 
declarations, the courts now admit only those made ante litem motam.* 
But though this restriction effectively excludes evidence manufactured for 


1 Johnson v. Lawson, 2 Bing. 86; Waldron v. Tuttle, 4 N. H. 371. Contra, Alston v. 
Alston, 114 Ia. 

2 Allen v. Hall, 2 Nott & McC. (S. C.) 114. 

8 Young v. Schulenberg, 165 N. Y. 385; Falkerson v. Holmes, 117 U. S. 389. 

* Hitchins v. Eardley, L. R. 2 P. & D. 248. See Blackburn v. Crawfords, 3 Wall. 
(U. S.) 175; Doe d. Dunlop z. Servos, 5 U. C. Q. B. 284. 

5 Greenleaf, Ev., 16 ed., 198. 

® Vowles v. Young, 13 Ves. Jr. 140; Monkton v. Atty.-General, 2 Russ. & M. 147; 
Sitler v. Gehr, 105 Pa. St. §77; Gehr v. Fisher, 143 Pa. St. 311. 

T 2 Wigmore, Ev., § 1491. 

8 Berkeley Peerage Case, 4 Camp. 401. 
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the case at bar, it clearly does not keep out all self-serving declarations. If 
the Roes are rich, and the Smiths are poor, there is an obvious inducement 
to the Smiths to claim kinship with the Roes even before any controversy 
arises. The rule which requires connection with both families would cer- 
tainly discourage a good many unscrupulous claims; but it would equally 
exclude an admission of relationship with the Smiths by one of the Roes.: 
The great objection to such a rule, however, is that it requires an absurdity. 


If the plaintiff must show that the declarant Smith is connected with the 


Roes before the declarations can be admitted, he is in effect compelled to 
prove his own connection with the Roes in order to get in the very evidence 
he relies on to establish that connection, — except in such an unusual case 
as where the individual declarant’s declarations might be admissible on the 
Roe pedigree by reason of the declarant Smith having married into that 
family. A rule which makes such an impractical requirement is scarcely 
desirable, and the case at hand is to be welcomed as an added authority 
against it. 


OWNERSHIP IN A PLAN. — In the early law there was considerable dis- 
pute among the authorities on the question of ownership in intellectual crea- 
tions. One view, earnestly advocated by Lord Mansfield, among others, 
was that intellectual creations were property like other species of property 
and belonged absolutely to their creator." The other theory was that the 
producer of an intellectual work had no natural property therein and en- 
joyed only such rights as the public chose to confer.?_ The latter theory is 
the one that has come to prevail in the law today. A late case follows 
this view in deciding that the originator of a scheme of industrial organiza- 
tion has no right of property in it. Haskins v. Ryan, 64 Atl. Rep. 436 

N. J. Eq.). 
We may take it as settled that an author, painter, or composer has 
no common law property right in his mental creation after he has given 
it to the public, or, in the technical phrase, has “ published” it. Any one 
may reproduce it or use it as he sees fit.2 To be sure, until publication, the 
creator has over it sole control ;* but this control does not depend on any 
property right in the creation, though doubtless there is in the cases loose 
language which might lead to that conclusion.® It is universally admitted 
that a person to whom the author or composer communicates his work may 
make what use he pleases of the knowledge so gained, except to multiply 
copies of the work.® This right of “copy” is impliedly reserved by the 
author in any communication short of publication, and for the recipient of 
the communication to reproduce the mental creation would be unfair and a 
breach of confidence.* The creator’s right, then, would seem to be not a 
property right in the creation, but the incorporeal right of “copy.”” As 
regards inventions, there is no doubt that any one who by fair means gains 


1 Millar v. Taylor, 4 Burr, 2 2399 
2 Donaldson v. Beckit, 2 Bre. 129. 


8 Keene v. Kimbal, 16 Gray (Mass.) 545. 
4 N. J. State Dental Society v. Dentacura Co., 57 N. J. Eq. $93. 
5 See Aronson v. Baker, 43 N. J. Eq. 365; Grigsby v. Breckinridge, 2 Bush (Ky.) 


8 See Tompkins v. Halleck, 1 33 Mass, 
7 See Jefferys v. Boosey, 4 H. 
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a knowledge of the new idea may, in the absence of a statutory patent, use 
the knowledge as he wishes, even to the extent of reproducing the invention 
itself.8 There is no property right in such a conception.’ ‘Trade secrets 
are treated the same way, for they are essentially nothing more than plans 
or schemes. Though equity often enjoins the divulging of them, the reason 
is always to prevent a breach of trust or confidence, even if the language 
used appears to indicate a property right in the idea.’ That there is no 
such property right is best shown by the fact that if one comes dona fide by 
a knowledge of the secret, he can use it free from interference on the part 
of the creator." 

Thus, running through the law, is a complete denial of any ownership in 
any intellectual work as such. Once ideas are communicated, they irrevo- 
cably become part of the recipient’s mental make-up. They are as much 
his as the originator’s. Once knowledge is acquired, the common law 
acting 2m rem is powerless to take it away. And if no breach of trust or 
confidence is involved, no reason is seen why such a possessor of ideas may 
not use them as well as the creator of them. As the right of property con- 
notes the capability of using or disposing of the subject of property to the 
exclusion of all others,? the result follows that there is none in a plan or 
scheme. 


RECENT CASES. 


BANKRUPTCY — GROUNDS FOR REFUSING DISCHARGE — OBTAINING PROP- 
ERTY BY FALSE STATEMENT IN WRITING. — A bankrupt, three weeks before 
filing his voluntary petition in bankruptcy, obtained property on credit by means 
of a fraudulent written statement as to his solvency. The creditor thus de- 
frauded was, however, fully paid before the bankruptcy proceedings. //e/d, 
that a creditor other than the defrauded person may successfully plead the 
fraudulent writing in opposition to the bankrupt’s discharge, under the amend- 
ment of 1903 to § 144 of the Bankruptcy Act of 1898. /n re Harr, 143 Fed. 
Rep. 421 (Dist. Ct., E. D. Mo.). 

The provision here involved provides that the bankrupt’s discharge may be 
refused if he has “ obtained property on credit from any person upon a materiall 
false statement in writing made to such person for the purpose of obtaining suc 
property on credit.” The ground thus furnished for opposing a bankrupt’s dis- 
charge is a novelty in bankruptcy laws, but the conclusion reached, that a 
creditor other than the party defrauded may take advantage of the provision, 
could not be avoided, except by a wholly unwarranted perversion of the language 
used in the statute. The present case involves the first decision on the point, 
though the same question has previously been referred to. See /nz re Dresser, 
13 Am. B. Rep. 616. 


BANKRUPTCY — PRIORITY OF CLAIMS — PRIORITY OF LIENS OVER WAGE- 
EARNERS’ CLAIMS. — The bankrupt, when solvent, assigned to a bank part of 
the sum to become due on a paving contract. After bankruptcy several unpaid 


wv. shen v. Duchesne, 19 How. (U. S.) 183. See also Wilson v, Rousseau, 4 How. 
5.) 646. ‘ 
® See Gillet v. Bate, 86 N. Y. 87. 

10 Morrison v. Moat, 9 Hare 241; Peabody v. Norfolk, 98 Mass. 452. 

1) Steward ef a/. v. Hook ef al., 118 Ga. 445. See also James v. James, L. R. 13 Eq. 
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laborers claimed payment of their wages. The estate was not sufficient to pay 
both the laborers and the bank. Ae/d, that the bank has an equitable lien on 
the proceeds of the contract to the extent of the assignment to it, which lien is 
superior to the labor creditors’ right to priority under the National Bankruptcy 
Act. Jn re Cramond, 145 Fed. Rep. 966 (Dist. Ct., N. D. N. Y.). 

As a result of the assignment, the bank acquired a valid equitable lien on the 
fund arising from the contract. Peugh v. Porter, 112 U.S.737. And it is well 
settled that a trustee in bankruptcy takes the property subject to all liens valid 
as against the debtor and his creditors. Hewztv. Berlin Machine Works, 194 
U. S. 296. But § 644 of the Bankruptcy Act 2 that wages due laborers 
shall be given a priority against the estate. U.S. Comp. STAT. Igol, p. 3447. 
On the other hand, however, § 67 d states that certain liens, including those like 
the present, shall not be affected by the Act. U.S. Comp. STAT. Igo1, p. 3449. 
In order to give effect to this later provision it would seem clear that the lien- 
holders should be paid before the wage-earners are given their priority. Two of 
the other three cases found on the point are in accord with the present one. /# 
re Frick,t Am. B. Rep. 719; Jn re Kirby-Dennis Co.,95 Fed. Rep. 116. In the 
case contra no reason is given for the conclusion. /n re Tebo, 1o1 Fed. Rep. 
419. 


BANKS AND BANKING— DEPOSITS— RIGHTS OF DEPOSITOR UPON SUB- 
DEPOSIT BY DEPOSITARY BANK. — In order to stifle competition, several 
banks made an agreement by which bank A submitted the highest bid for 
county funds and thereby secured the deposit. Following out the agreement, 
bank A deposited a certain part of the county funds received by it with the 
other banks, drawing upon them only for their proportionate share of drafts 
by the county upon bank A. The other banks paid bank A the same rate of 
interest which A, in accordance with its bid, was paying the county. Bank A 
failed. He/d, that the county may recover the sums on deposit in the other 
banks in preference to the other creditors of Bank A. Jn re Salmon, 145 
Fed. Rep. 649 (Dist. Ct., W. D. Mo.). See NOTEs, p. 140. 


BILLS AND NOTES — CHECKS NEGLIGENCE OF DRAWrR.— An executor 
drew several checks on the appellant bank, in each instance leaving a space to 
the left of the amount, and forwarded them to the respondents, his co-executors, 
who signed them. The first drawer then raised the amounts by filling in the 
mentioned spaces. The bank, exercising due care, honored the checks for the 
altered amounts, and the respondents sued the bank. Ae/d, that there was no 
evidence to go to the jury that the respondents violated any duty to the bank, 
which accordingly is liable for the amount of the forged checks. Colonial Bank 
of Australasia v. Marshall, 22 T. L. R. 746 (Jud. Com. P. C., July 27, 1906). 
See NOTES, p. 139. 


BILLS AND NoTES — DOCTRINE OF PRICE v. NEAL — DRAWEE’S RIGHT 
TO RECOVER PAYMENT OF ForGED CHECK. — The defendant caused to be 
presented to the plaintiff a check purporting to be drawn by A on the plaintiff 
in favor of B. The check was indorsed by the defendant and the several parties 
through whose hands it had passed in the usual course. The plaintiff, as did. 
the defendant, believed the check to be genuine, paid it, and charged it to the 
account of A. Later it was discovered that A’s name had been forged, and. 
the plaintiff brought suit to recover back from the defendant the amount of the 
check so paid. Hed, that the money, being paid under a mistake of fact, can 
be recovered back in the absence of proof that the defendant had been misled 
or prejudiced by the plaintiff’s failure to detect the forgery. First National 
Bank of Lisbon v. Bank of Wyndmere, 108 N. W. Rep. 546 (N. D.). 

This case is contrary to the well-settled doctrine of Price v. Neal. Fora 
full discussion of the principles involved, see 4 HARv. L. REv. 297; 16 ibid. 
514. 


CARRIERS — EJECTION OF PASSENGER — PRESENTATION OF WRONG TRANS- 
FER CHECK.—A conductor gave a passenger a wrong transfer check, which the 
conductor of a second car refused to accept. The passenger was evicted on: 
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failure to pay another fare. HYe/d, that the company is liable in damages for 
the eviction. Georgia Ry. & Electric Co. v. Baker, 54 S. E. Rep. 639 (Ga.). 
See NOTES, p. 137. 


CARRIERS — LIENS — CONVERSION BY REFUSAL TO DELIVER DAMAGED 
Goops WITHOUT PAYMENT OF FREIGHT. — The defendant, a carrier, so 
negligently delayed the transmission of certain goods consigned to the plaintiff 
that the —— due to the delay were greater than the amount of the freight 
charges. Without tendering these charges, the plaintiff demanded the goods, 
and upon the carrier’s refusal to deliver them without payment, brought suit for 
their value. Hed, that the plaintiff may recover, because the carrier has been 
guilty of conversion. Missouri Pacific Ry. Co. v. Peru-Van Zandt Implement 
Co., 85 Pac. Rep. 408 (Kan. ). 

It has been held for almost half a century that a a Rg whose goods have 
been damaged in transit can offset his claim against the charges for freight. 
Gleadell v. Thomson, 56 N. Y. 1 Reasoning from this position, the further 
decision has been made that, if the damages equal or exceed the amount of the 
freight, the carrier’s lien is destroyed entirely and the consignee may bring 
replevin. Bancroft v. Peters, 4 Mich. 619. The result obtained in allowing 
replevin is highly satisfactory, since it allows the owner the possession and use. 
of his goods, settling at the same time the dispute as to freight and damages. 
See Dyer v. Grand Trunk Ry. Co., 42 Vt. 441. The result in trover is harder 
for the carrier, for it compels it to pay for the goods and become a retail mer- 
chant to prevent loss. See Miami Powder Co. v. Port Royal, etc., Ry. Co., 
38 S.C. 78. But, granting that replevin lies properly, trover should also logically 
‘be allowed; and even from an equitable point of view it is justifiable. It saves 
the consignee the unnecessary advance of the freight charges, and simply im- 
poses on the carrier the necessity of deciding at its peril whether or not the 
damage is in excess of the freight, without causing it any loss unless it unwisely 
asserts the lien. 


CARRIERS — STEAMSHIPS — RIGHT OF PASSENGER TO BERTH. — The plain- 
tiff, on buying a ticket for a steamboat journey over-night, asked for a berth. 
He was told that he must wait until the boat had started. He complied, but 
‘was unable to get a berth, and had to sit up all night. Thereupon he brought 
action. Held, that, on this evidence, it is error to grant anonsuit. Patterson 
v. Old Dominion S. S. Co., 53 S. E. Rep. 224 (N. C.). 

Carriers must serve their passengers with adequate facilities for their comfort 
as well as for their safety. Fort Worth & D.C. Ry. v. Hyatt, 12 Tex. Civ. 
App. 435. To the carrier’s discretion is left open the whole scope of reasonable 
facilities; only when affirmatively shown to be unreasonable will the courts inter- 
fere. Gardner v. Providence Telephone Co., 23 R. 1.312. On voyages of length 
it seems that a berth must be provided and that custom includes it in the price 
of transportation. Zhe Oriflamme, 3 Saw. (U. S.) 397. As to carriage by 
water over-night a distinction must be made. Sleeping-quarters involve addi- 
tional compensation, passengers frequently travel without them and companies 
habitually oversell their accommodations. In view of these customs a traveler 
reasonably expects with his passage-ticket only the privilege of buying a berth 
if he apply in time. Having professed, however, to sell berths, the company 
should, in reason, provide an appropriate place for their purchase before the 
passenger has irrevocably committed himself to the journey. Chicago & Alton 
hy. v. Flagg, 43 ll. 364. Furthermore, silence, as here, when the supply is ex- 
hausted would seem to amount toa misrepresentation. The decision may be 
rested on either of thesc grounds. 


CHINESE ExcLustom Acts — EXCLUSION OF CHINAMAN CLAIMING CITIZEN- 
sHip. — Held, that a Chinaman within the United States who resists deporta- 
tion on the _— that he is an American-born citizen, may not be deported 


until the right of the government to deport him has been judicially reviewed. 
Moy Suey v. United States, 33 Nat. Corp. Rep. 40 (C. C. A., Seventh Circ., 
April, 1906). . 
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The court holds that there is a fundamental distinction between this case and 
that of a Chinese citizen of the United States who has left the United States 
and is excluded when he seeks to return. Fora discussion of the latter case, 
see 19-Harv. L. REv. 60. 


CONSTITUTIONAL LAW — DUE PrROocEsS OF LAW— ADMINISTRATION OF 
EstaTE OF LIVING PERSON. —A state statute provided that the orphans’ 
court +“ under certain restrictions, judicially determine to be dead an 
person who had been absent and unheard of for seven years. Under this 
statute a petition was filed asking that letters of administration be granted 
upon the estate of such'an absentee. The court decreed the absentee judicially 
dead, and granted the letters as prayed. An appeal was taken. e/d, that the 
lower court was without power so to decree, as the statute is null and void under 
the due process clause of the fourteenth amendment to the Constitution of 
the Oni). States. Savings Bank of Baltimore v. Weeks, 64 Atl. Rep. 
295 (Md.). 

"ihe decision is sustained by authority. For a discussion of a case which 
involved the interpretation of a similar statute, see 19 HARV. L. REV. 535. 


CONSTITUTIONAL LAW— SEPARATION OF POWERS — DELEGATION OF LEGIS- 


LATIVE Powers TO BOARDS OF HEALTH. — An act of assembly provided that 
the boards of health of boroughs should adopt suitable rules for the registration 
of plumbers, and that breach of these rules should be a misdemeanor punishable 
by a fine or imprisonment. Under this act the Board of Health of Dubois pro- 
vided that every master plumber should register his name and address, and, 
upon showing certain qualifications described by the board, should receive a 
license permitting him to work. The defendants were indicted for doin 
plumbing without a license. He/d, that the act of assembly is unconstitution 
as a delegation of legislative power. Commonwealth v. Shafer, 37 Pittsb. 
Leg. J. 71 (Pa., Clearfield Co. Ct., May, 1906). 

in the case of municipal corporations, the legislature cannot con- 
stitutionally delegate its lawmaking power to agents. See /n re Kollock, 165 


U.S. 526. This rather vague rule has been liberally interpreted in favor of 


boards of health. For example, a statute authorizing measures preventive 
of smallpox confers constitutional authority upon a board to compel vaccination 
during an epidemic. Blue v. Beach, 155 Ind. 121. Soa statute giving general 
sanitary power constitutionally authorizes a board to keep adulterated milk out 
of a city. Polinsky v. The People, 73 N. Y. 65. If it were not for this broad 
interpretation of the courts, public policy might demand an extension of the 
exceptional legislative privileges of municipal corporations to boards of health. 
See Cooper v. Schultz, 32 How. Prac. (N. Y.) 107; 19 Harv. L. REv. 203. 
The case under consideration follows by analogy a decision in the same juris- 
diction, that power to prepare a “ standard insurance policy ” is legislative and 
may not be delegated to an insurance commissioner. O’Vedill v. The Fire 
Insurance Co., 166 Pa. St. 72. In making this analogy the court attaches im- 
portance to the size of the penalty provided by the statute in the present case, 
bead : disregards the significant fact that the agent empowered is a board of 
ealth. 


CORPORATIONS — STOCKHOLDERS’ RIGHTS INCIDENT TO MEMBERSHIP — 
DISTRIBUTION OF DIVIDENDS IN VIEW OF LIQUIDATION BETWEEN LIFE 
TENANT AND REMAINDERMAN, —A corporation sold out to a trust and went 
into liquidation. Part of its assets was retained and turned into cash, which 
was distributed among the stockholders as a dividend. Both the life tenant and 
the remainderman of certain stock held in trust claimed this dividend. These 
assets were admitted on demurrer to represent surplus earnings. /e/d, that 
the remainderman takes. Bulkeley v. Worthington Ecclesiastical Society, 
63 Atl. Rep. 351 (Conn.). 

Whether life tenant or remainderman is entitled to dividends is determined 
primarily from the testator’s intention as revealed in the instrument of trust; 
this failing, the law provides rules. Lowry v. Farmers’ Loan & Trust Co., 
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172 N. Y. 137. The Pennsylvania rule apportions to each party that part of 
the dividend earned during his term. Zarp’s Appeal, 28 Pa. St. 368. The 
Massachusetts rule seizes upon the time of declaration as its criterion, and gives 
to the life tenant all cash dividends declared during his life, no matter when 
earned. Minot v. Paine,99 Mass. 101. Connecticut follows this rule. 
v. Dana, 77 Conn. 543. In their desire to formulate a workable rule, of easy 
application by trustees and courts, the latter courts have laid great stress on the 
doctrine that dividends are never due until declared. See 16 Harv. L. Rev. 
54. This reason for the rule logically forbids its application to dividends 
declared in view of liquidation, for they are not discretionary dispersals of profits, 
but ministerial distribution of assets. Gifford v. Thompson, 115 Mass. 478; 
Brownell v. Anthony, 189 Mass. 442. The court in the principal case, there- 
fore, properly disregards as immaterial the admission on demurrer that only 
earnings were represented, and makes the Connecticut law a homogeneous whole. 
Cf. Second Universalist Church v. Colegreve, 74 Conn. 79. The rule seems to 
be the same whether the liquidation be for reorganization, consolidation, or final 
wind-up. Clarkson v. Clarkson, 18 Barb. (N. Y.) 646; /a re Armitage, [1893] 
3 Ch. 337. No decision has been noted under the Pennsylvania rule. But see 
Simpson v. Moore, 30 Barb. (N. Y.) 637. 


CRIMINAL LAw— SPECIFIC INTENT— CRIMINAL RESPONSIBILITY OF Dt- 
RECTORS FOR ULTRA VIRES APPLICATION OF FuNDS. — The vice-president 
of the New York Life Insurance Co., who was also a member of the finance 
committee, having consented to an w/tra vires application of the funds of the 
company, was arrested for statutory larceny. Hadeas corpus proceedings to 
the warrant were instituted. He/d, that there is no evidence disclosed to have 
justified the magistrate in issuing a warrant. People ex rel. Perkins v. Moss, 
113 N. Y. App. Div. 320. 

i — reverses that of the lower court, commented upon in 19 Harv. 

REV, 611. 


DAMAGES — MEASURE OF DAMAGES — RECOVERY FOR DEATH OF WIFE. — 
The plaintiff placed his mentally unbalanced wife in the hospital of the de- 
fendant for treatment. As she needed constant watching, the defendant 


contracted with the plaintiff to furnish such service. The defendant negli- 
gently failed to guard the woman, and in her delirium she threw herself from 
the window of her room and was killed. The plaintiff brought suit for breach 
of the contract, asking as damages the value of the services, care, and affection of 
his wife. Ae/d, that the action for the negligent breach of the contract should 
be ex delicto and not ex contractu, and that, treating this cause as an action 
ex delicto, damages cannot be recovered at common law for the death of the 
wife. Duncan v. St. Luke’s Hospital, 113 N. Y. App. Div. 68. 
The plaintiff in the — case was Clearly entitled to his action ex con- 
tractu. In all cases where the suit is for a breach of duty stipulated for by 
contract, express or implied, whether case lies or not, assumpsit does. Mevin 
v. Pullman Palace Car Co., 106 Ill. 222; Pittsburg v. Grier, 22 Pa. St. 54; of. 
Brown v. Boorman, tt Cl. & Fin. 44. Yet it may well be that by existing law 
the plaintiff was entitled to nothing more than nominal damages for the breach 
of his contract. It is settled that at common law no action ex de/icto lies for the 
death of a human being. Green v. Hudson River Rd. Co., 28 Barb. (N. Y.) 
9: Major v. Burlington R. R., 115 1a. 309. The reason usually given for the 
doctrine, actio personalis moritur cum persona, is undoubtedly good where the 
plaintiff sues as personal representative; but where he is suing for loss of 
services, it utterly fails. As the wrong to the plaintiff is quite independent of 
the wrong to the deceased, the doctrine which denies recovery for loss of services 
must be regarded as anomalous. See Osdorn v. Gillet, L. R. 8 Exch. 88, 93. 
Yet the rule being established as to tort cases where the duty violated is im- 
‘posed by law, there seems to be no logical reason why any different result 
should obtain where the duty violated is imposed by contract. But as the 
doctrine is anomalous where the action is for loss of services, the court might 
well have drawn back in the principal case and awarded the damages sought. 
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DAMAGES — MEASURE OF DAMAGES — RECOVERY FOR MENTAL SUFFER- 
ING NEGLIGENTLY CAUSED. — The plaintiff and her invalid daughter, while 
passengers on defendant’s railroad, were greatly annoyed and frightened as a 
result of the negligence of its employees, but they received no physical impact 
of any kind. The employees knew of the relationship between the two. He/d, 
that the plaintiff, in addition to damages for physical injury resulting from mental 
suffering caused by the mistreatment of herself, can recover for her mental suf- 


fering caused by the mistreatment of her daughter. Gulf, C. & S. F. Ry. Co. . 


v. Coopwood, 96 S. W. Rep. 102 (Tex. Civ. App.). 

Texas permits recovery for bodily harm due to mental suffering caused negli- 
ently without physical impact. Gulf, etc., Ry. Co. v. Hayter, 93 Tex. 239. 

“hen there is a recognized basis for an original recovery, this jurisdiction 
allows additional damages for mental suffering caused by the negligent act. 
Texas, etc., Ry. Co. v. Armstrong, 93 Tex. 31. No fault can be found with the 
decision on the ground that causal connection was broken, for the defendant’s 
servants, knowing of the relationship between the plaintiff and the invalid, 
could reasonably have foreseen that mental suffering to the plaintiff would result 
from their acts. But the court might well have refused to go to such an extreme, 
on the ground of expediency. This stand has been taken in Minnesota. San- 
derson v. Northern Pac. Ry. Co., 88 Minn. 162. And thé same view had been 
adopted in a previous Texas case misinterpreted in the present decision. 
Pullman. Palace Car Co. v. Trimble, 8 Tex. Civ. App. 335. The majority of 
jurisdictions allow recovery for mental suffering negligently caused only as an 
additional element of damage when there has been physical impact. Kennon 
v. Gilmer, 131 U. S. 22. These jurisdictions, however, almost unanimousl 
deny such recovery for mental suffering due to another's injury. Cleveland, 
' ett., Ry. Co. v. Stewart, 24 Ind. App. 374. Therefore, generally speaking, the 
result in the main case would be doubly impossible ouside of Texas. 


Divorce — ALIMONY — RIGHT OF DIVORCED WIFE TO LANDS CONVEYED 
IN FRAUD OF DOWER AS SECURITY FOR ALIMONY. — A man under engage- 
ment to marry made a gratuitous conveyance of land in order that it might not 
be subject to the dower right of his prospective wife. The grantee knew the 
object of the conveyance. The marriage took place, and later the wife secured 
a divorce and alimony. e/d, that there is a lien on the land conveyed to 
secure payment of the alimony. Goffv. Goff, 53 S. E. Rep. 769 (W. Va.). 

The weight of authority is that a later creditor may set aside a conveyance in 
fraud of a prior one. Claflin v. Mess, 30 N. J. Eq. 211. The obligation of a 
husband not to make conveyances to defraud his wife of dower is similar to the 
obligation of a debtor not to defeat his creditors by such conveyances. See 
Youngs v. Carter, 10 Hun (N. Y.) 194, 199. When the wife has recovered 
alimiony, she becomes, as to it, a quasi-creditor. See Bouslough v. Bouslough, 
68 Pa. St. 495, 499. Logically, therefore, the divorced wife should be allowed 
to set aside the conveyance which was in fraud of her own prior right of dower. 
And even disregarding the creditor analogy, she should be allowed to do so in 
jurisdictions where alimony is given as a substitute fordower. Probably where 
alimony is regarded as a mere allowance for support, the result should also be 
the same, for it is inequitable that the husband should be allowed to profit by a 
divorce resulting from his own wrongful conduct. The only case found in point 
with the present is in accord, and seems to be decided on the ground that the 
conveyance before marriage was in fraud of the wife’s marital property rights in 
general. Way v. Way, 67 Wis. 662. 


EASEMENTS — SEVERANCE AND TRANSFER OF RIGHT — EQUITABLE 
RIGHTS RESULTING FROM ATTEMPTED RESERVATIONS OF EASEMENTS IN 
GRANTS OF DOMINANT TENEMENTS. — The plaintiff conveyed land to the 
defendant “reserving the easements in the street. . . now being used by the 
New York Elevated Railroad Co.” The defendant received compensation from 
the railroad company for the impairment of the easements. e/d, that the 
defendant is liable as trustee for the plaintiff of the sums thus received. Freund 
v. Biel, 35 N. Y. L. J. 1567 (N. Y., App Div., July, 1906). See NOTEs, p. 136. 
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Equity — JURISDICTION — POWER TO PUNISH MUNICIPAL CORPORATION 
FoR CONTEMPT. — An injunction having issued against the municipal corpora- 
tion of Rochester, its officers, agents, and servants, the city violated the injunc- 
tion. Held, that the court may, in its discretion, fine the city for contempt. 
Marson v. City of Rochester,97 N. Y. Supp. 881. 

Independently of authority granted by statute, courts of law of superior juris- 
diction have inherent power to punish for contempt. Zx parte Robinson, 19 
Wall. (U. S.) 505. And a similar power resides in courts of equity, which are 
courts of record of superior jurisdiction. Cartwright’s Case, 114 Mass. 230. 
The jurisdiction of equity to enjoin a municipal corporation in a eo case 
is, moreover, Clearly established. Lumsden v. City of Milwaukee, is. 485. 
Therefore the power to punish the corporation in some manner for contempt 
would seem to follow of penne It is true that an old case lays down that 
where the injunction is addressed exclusively to the corporation, the city cannot 
be punished for violations of it by its officers. Mayor of London v. Mayor of 
Lynn, H. Bl. 209. But this case turned on the form of the injunction and 
not on any want of power in the court. See Davis v. Mayor, etc., of N. Y., 
1 Duer (N. Y.) 451, 484. Further, in the absence of statutory restrictions, the 
court may, in its discretion, either imprison, fine, or discharge the offender. 
See Ex parte Robinson, supra. Hence it seems clearly within the power of a 
court of equity to fine a municipal corporation for contempt. 


Equity — JURISDICTION — RESTRAINT OF POLIcE. — He/d, that an injunc- 
tion will issue against police remaining indefinitely upon the premises of the 
laintiff when irreparable damage is threatened and there is no reasonable ground 
or even a suspicion that the plaintiff's business is illegal. Burns v. McAdoo, 
113 N. Y. App. Div. 165. 
This case distinguishes a recent decision of the New York Court of Appeals, 
commented upon in 19 HARV. L. REv. 382. 


EsTopPEL — ESTOPPEL IN PAIS — OBJECTION TO COURT’S JURISDICTION. — 
The relatrix asked to be appointed special administratrix of an estate. The 
court refused her application and appointed another. e/d, that, in a review 
of this order, the relatrix is not estopped from setting up that the court did not 
have meno to appoint any one to this office. State v. District Court, 85 
Pac. Rep. 1022 (Mont.). 

It is well established that the jurisdiction of courts, being fixed by law, cannot 
be extended by express acquiescence or request of the parties. atter of Will 
of Walker, 136 N. Y. 20. Nor cana want of jurisdiction be cured by mere 

ailure to object. Demilly v. Grosenaud, 201 272. it would 
be highly inconsistent to hold that a jurisdiction not authorized by law could be 
iven by the acts of one party, — the result attained if an estoppel were allowed 
in the present case. Such estoppel has been allowed in favor of a party who 
has acted upon the court’s ruling. Carrigan v. Drake, 36S. C. 354. But the 
case at hand lacks even this essential element. Yet, in any of these cases, it 
is difficult to see how a judgment rendered without jurisdiction could be so 
affected by equitable considerations between the parties as to be cured by an 
estoppel arising therefrom, since such judgment is void purely as a matter of 
substantive law. It is on this ground that a void contract is held incurable by 
estoppel. ational Granite Bank v. Tyndale, 176 Mass. 547 ; see 19 HARV. 
L. REv. 454. The case at hand, therefore, seems sound and is supported by 
the majority of cases actually in point. Freer v. Davis, 52 W. Va. 1; contra, 
Lounsbury v. Catron, 8 Neb. 469. 


EVIDENCE — DECLARATIONS AS TO PEDIGREE— REQUISITE CONNECTION 
WITH FAMILY. —In an action of trespass to try title to certain land the plain- 
tiff offered in evidence certain declarations of a deceased person as to pedigree. 
The plaintiff, as a foundation for the admission of the evidence, showed the 
declarant to be connected with the plaintiff himself, but did not show him to 
be connected with the party with whom the plaintiff claimed. relationship. 
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Held, that connection with either family is sufficient to render the declarations 
admissible. Overby v. Johnston, 94 S. W. Rep. 131 (Tex. Civ. App.). See 
NOTES, p. 142. 


EVIDENCE — SIMILAR FACTS AND OCCURRENCES — CRIMES OTHER THAN 
ONE IN Issue. — The prisoner was charged with murdering arsenic poison- 
ing one of her household. Evidence that another of the household had recentl 
died from the same cause was admitted, and the jury instructed to consider it 
only as evidence that there was arsenic in the house. He/d, that the evidence 
is not relevant upon the issue which it was admitted to prove, and that prejudi- 
cial error has been committed, even if the evidence be admissible upon other 
issues. People v. Collins, 107 N. W. Rep. 1114 (Mich.). 

Evidence of other crimes of a prisoner has a natural probative value, but 
when relevant simply as establishing the bad character of the prisoner, is ex- 
cluded, as the law excludes character evidence in such cases. But when evi- 
dence of other crimes is relevant in any other way upon the issues in the case, 
there is no reason for its exclusion. See Blake v. Albion, etc., Soc., 14 Cox 
C. C. 246. It is well established that such evidence is admissible upon certain 
issues, such as motive, intent, and the identity of the person charged ; but some 
tendency has appeared to limit the admission to cases involving these issues. 
See People v. Molineux, 168 N. Y. 264. This results from the erroneous idea 
that admission is an exception to a general rule, while in fact admission is the 
rule, and exclusion the exception. See 1 WiGMORE, Ev., § 216. But in all 
these cases the relevancy and remoteness of the evidence as regards the issue 
to prove which it is offered should be closely scrutinized, as here the admission 
of the evidence, if irrelevant, would greatly prejudice the prisoner. Common- 
wealth v. Shepard, 1 Allen (Mass.) 475, 581. The principal case seems to be 
governed by these considerations, and to attain a satisfactory result upon the 
question of relevancy. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DUTIES — 
RicHT To Trust FunD HELD By DECEASED EXECUTOR.—A testator 
directed his executor to invest his po property and to pay the income 
therefrom, together with the rents and profits from his real estate, to his children; 
and, at their death, to turn over the entire property to his grandchildren. Be- 
fore this trust was executed the executor died. Ae/d, that the administrator 
de we - is entitled to the trust fund. J/m re Sheet’s Estate, 64 Atl. Rep. 
413 (Pa.). 

4S well settled that an executor may also be a trustee, but his duties in the 
two capacities are entirely distinct. Lord Brougham v. Lord Poulett 19 Beav. 
119. The logical result of this distinction is that the administrator de donis 
non should succeed only to the executor’s duties as executor, and not to those 
which the executor was under as trustee. Such is the great weight of authority. 
Warfield v. Brand’s Adm’r, 13 Bush (Ky.) 77; contra, Mathews, Adm’r, 
v. Meek, 23 Oh. St. 272. The court in the principal case intimates that it was 
the testator’s intention that this trust should attach to the office of executor, 
and was to be enforced by any subsequent administrator. If such were the fact, 
the case might possibly be supported. But there were no particular facts 
showing that intention, and to find it here would result in making a rule that the 
trust should be attached to the office, wherever an executor is directed to act 
as trustee, —a very undesirable result. The opinion fails to cite two well- 
considered cases in the same jurisdiction, which on practically similar facts 
adopt no such construction and reach an opposite sonal. Ross v. Barclay, 18 
Pa. St. 179; Waters v. Margerum, 60 Pa. St. 39. 


Girts — Girts Causa Mortis — Girt RETURNED TO DOMINION OF 
DONOR BEFORE HIS DEATH. — The plaintiff, at the request of the deceased, 
took a tin box from its place in the closet and brought it to the deceased. The 
latter took therefrom four bank-books and presented them to the plaintiff as 
a gift causa mortis. The plaintiff put the bank-books back into the tin box, 
returned it to the closet, locked the door, and put the key back in its usual 
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ae 


“place in the deceased’s dresser. N othing ‘was touched until after the donor’s 


death, four days later. He/d, the facts do not show a gift causa moriis. 
Parker v. Copland, 64 Atl. Rep. 129 (N. J., Ct. Err. and App.). 

In gifts causa mortis there must be a delivery which deprives the donor of 
all control over the subject of the gift. Baskett v. Hassell, 107 U.S. 602. It 
is also agreed that, because of the great danger of fraud and perjury, there 
should be no relaxation of the safeguards thrown around such gifts. See Hatch 
v. Atkinson, 56 Me. 324. In the case at hand there had, indeed, been a manual 
delivery of the gift, but since it was immediately restored to its former position, 
it cannot be said to have been placed beyond the control of the donor. Further, 
the fact of the gift here must needs be shown by evidence rather than by pos- 
session, which is the very thing that the rule as to delivery is designed to 
avoid. The decision, therefore, seems eminently sensible, and the few cases 
ra point are in accord. Bunn v. Markham, 7 Taunt. 223; Dunbar v. Dunbar, 

Me. 152. 


JupGes — DISQUALIFICATION — INTERESTED MEMBERS SITTING BUT TAK- 
ING No Part. — Upon an appeal to quarter sessions from an order of justices 
refusing to renew a license, two of the justices who had been present and had 
taken part in the licensing meeting whose order was appealed from, sat on either 
side Hg the chairman and retired with the other justices when they withdrew to 
consider their decision, but did not vote or take part in the discussion. He/d, 
that the proceedings are thereby invalidated and that the appeal must be re- 
heard. Rex v. Lancashire Justices, 94 L. T. 481 (Eng., K. B. D., Jan. 12, 
1906). 
It is of the essence of judicial administration that there should be no appear- 
ance or suspicion of bias. Queen v. Justices of Hertfordshire, 6 Q. B.753. Rea- 
sonable apprehension of bias based on interest is sufficient to disqualify, — as 
where the justice sitting was a member of the limited class of qualified pilots 
specially protected by the penal act under which the defendant was being 
tried. Queen v. Huggins, [1895] 1 Q. B. 563. But mere possibility of bias, 
based on the fact that the justice was trustee for a person whose security for 
a loan might be increased in value by the result of the order, was held not to 
invalidate. Queen v. Rand, L. R. 1 Q. B. 230. Nor, in general, will the doctrine 
of disqualifying interest be pushed to extremes. Leeson v. General Council, 43 
Ch. D. 366. Hence, in the absence of statutory or constitutional provision, the 
court’s assumption in the present case that a judicial officer is ipso facto dis- 
qualified irom passing upon an order participated in by himself in a lower court, 
is unsound. Pierce v. Delameter,1 N. Y.17. The construction of English 
judicature refutes this idea. If, however, in this case, under English practice 
the justices might be liable for costs as nominal respondents on the appeal, the 
court’s assumption is correct. Queen v. Justices of Hertfordshire, supra. But 
the facts contain no such intimation. 


LIBEL AND SLANDER — PRIVILEGED OCCASION — MALICE IN FAIR 
ComMENT. — The defendant published in Punch a criticism of a book written 
by the plaintiff. The plaintiff brought suit for libel, and sought to introduce 
extraneous evidence of malice to rebut the defense of fair comment. Held, 
is admissible. Thomas v. Bradbury, Agnew, & Co., [1906] 
2 K. B. 627. 

It is well settled that every author subjects himself to fair comment. See Sir 
John Carr v. Hood, t Camp. 355n.; 11 Harv. L. REv. 53. Great severit 
of criticism is allowed when the personal character of the author is not attacke 
Cherry v. Des Moines Leader, 114 la. 298. But no personal attack will be per- 
mitted. Triggs v. Sun Printing & Pub. Ass'n, 179 N. Y. 144. Recently 
evidence of the writer’s state of mind has been admitted as bearing on the fair- 
ness of the comment. Plymouth, etc., Soc. v. Traders’ Pub. Ass'n, [1906] 
1 K. B. 403. And it has been intimated that evidence of malice might rebut 
the defense of fair comment when otherwise valid. See Cherry v. Des Moines 
Leader, supra. But it has been left to the present case, by admitting extrinsic 
evidence of malice expressly on this ground, to decide the point squarely, and 
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thus to put fair comment on the same basis as the ordinary conditionally privi- 
leged statement. The decision seems correct on the ground that fair comment 
is a privilege based on public policy. Although it is policy to allow the honest 
critic the greatest freedom of comment, criticism impelled by malicious motives 
has no just claim to the privilege. 


LIBEL — CRIMINAL LIBEL — CORPORATION AS SUBJECT. — He/d, that a 
corporation cannot be the subject of a criminal libel. Commonwealth v. 
Cochran, 23 Lanc. L. Rev. 267 (Pa., Ct. Quar. Sess., Lanc. Co., May 26, 1906). 

The tendency to cause a disturbance of the peace is generally regarded as the 
essence of criminal libel. State v. Burnham,9 N.H. 34. Though a corpora- 
tion as a distinct entity would be incapable of a breach of the peace, its mem- 
bers might naturally become aroused, and others might be incited against them 
as members. It has been held that a corporation may be indicted for libel. 
State v. Atchison, 3 Lea (Tenn.) 729. There should be as much reason to 
anticipate a disturbance of the peace when a corporation is the subject of libelous 
utterances as when it itself is guilty of them. Taking another point of view, it 
is recognized that a corporation may be either the subject or responsible author 
of a civil libel. So. Hetton Coal Co. v. VN. E. News Ass'n, [1894] 1 Q. B. 133; 
Citizens’ Life Assurance Co. v. Brown, [1904] A. C. 423. As libel is a crime 
at common law, it would seem to follow that a corporation may be the subject of 
a criminal libel. No cases squarely on the point have been found except in 
Missouri. That court, with apparent propriety, holds com¢ra to the present 
decision. State v. Boogher,3 Mo. App. 442. Cf. State v. Williams, 85 Pac. 
‘Rep. 938 (Kan.). 


LICENSES — LICENSOR’s LIABILITY TO LICENSEE—DuTY ON RAILROAD 
CoMPANY OF PREVISION. — A count in a declaration stated that the defendant 
negligently ran down the plaintiff's intestate, a licensee on its tracks, and that 
by looking ahead the decedent could have been seen and the accident avoided. 
Held, that the count is demurrable for the reason that the defendant is under 
no duty of prevision to a bare licensee. Vorfolk & W. Ry. Co. v. Stegail’s 
Adm’x, 54S. E. Rep. 19 (Va.). 

It is settled that the owner is under no liability to a bare, uninvited licensee 
to keep the premises in a safe condition. But such licensee does not take the 
risk of the licensor’s superadded negligence actively brought to bear upon him, 
whether by acts of omission or commission. Davis v. Chicago & N. W. Ry. 
Co., 58 Wis. 646. The licensor has even sometimes been held liable for passive 
negligence if the instrument of the —s was known by him to be dangerous and 
no warning was given. Harriman v. Pittsburg, C. & St. L. Ry. Co., 45 Oh. St. 
11. And by the weight of authority a railway company owes a licensee the 
duty of prevision. Muzum v. Pittsdurg, C.& St. L. Ry. Co., 30 W. Va. 228; 
contra, Baltimore & Ohio Rd. Co. v. Siwindling, Iot Pa. St. 258. Itis only 
reasonable that, so far as is consistent with the railway’s paramount duty to 
protect the lives and property on the train, it should use ordinary care to antici- 
pate and discover that which it has seen fit to permit. Even as to trespassers 
the same rule applies if their presence can be reasonably anticipated, that is, if 
it is culpably unknown. oth v. Union Depot Co., 13 Wash. 525. The 
present case seems to overrule a previous decision in the same jurisdiction, 
= citing it with approval. Cf. Williamson v. Southern Ry. Co., 104 Va 
146. 


PAUPERS — SUPPORT, SERVICES, AND EXPENSES — LIABILITY OF PAUPER 
AND PAUPER’S ESTATE. — A pauper had been maintained by the plaintiffs in 
accordance with a statutory duty for nearly five years, at an expense of £87 17s. 
Subsequently the pauper came into possession of a considerable amount of 
money. /e/d, that plaintiffs may recover from the pauper, on common law prin- 
ciples, the amount expended during the entire period. Birkenhead Union v. 
Brookes, 70 J. P. 406 (Eng., K. B. D., May 25, 1906). 

The present decision is in harmony with the current of English authority. Prior 
English cases have allowed recovery from an insane person cared for by local 
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authorities. Westham Union v. Pearson, 54 J. P. 645. Reimbursement from 
an infant pauper subsequently acquiring property has also been permitted. /x 
ve Clabbon, [1904] 2 Ch. 465. These decisions evidently control the case of an 
adult sane pauper, since ability to contract in fact, as the court points out, can 
be no obstacle to the liability presumed by law. American decisions, however, 
have refused to recognize any common law liability on the part of a pauper sub- 
sequently acquiring property. Charlestown v. Hubbard, 9 N. H. 195. Even 
where the pauper was possessed of property at the time the expenses were 
incurred, recovery from him, in the absence of fraud, was refused. Stow v. 
Sawyer, 3 Allen (Mass.) 515. The position of the American courts is based on 
the conception that expenditures for paupers constitute a gift, and therefore do 
not form a proper basis for the legal implication of liability on quasi-contractual 
grounds. By statute, however, in America as well as in England, provision is 
= commonly made for some recovery from the pauper’s property. Kenmne- 
nkport v. Smith, 22 Me. 445. 


PHYSICIANS AND SURGEONS — NECESSITY OF PATIENT’S CONSENT TO 
OPERATION — OPERATION ON MINOR. —A boy seventeen years old consented, 
with the concurrence of several adult relatives present, to an operation to remove 
a tumor from his ear. He died under the anesthetic. His father sued for 
damages as the personal representative of his deceased son, on the ground that 
his consent had not been obtained. e/d, that, in the absence of ne —s on 
the part of the surgeon, he cannot recover. Bakker v. Welsh, 108 N. W. Rep. 

Mich.). 

mi is saeiich law that consent makes a surgical operation lawful. See 
STEPHEN, Dic. Crim. Law, Art. 225. But consent alone is not enough to 
justify what is clearly an aggravated battery. Be// v. Hansley, 3 Jones (N. C.) 
131. The true justification for such an act must be found in = policy, 
which demands that a surgeon operate where it is proper for him to do so, 
though consent will generally be an important or controlling factor in determini ng 
the reasonableness of the operation. But the consent to be significant shoul 
be given by one of years of discretion. Ordinarily, therefore, the consent of the 

arent should precede an operation upon a child; but if the child consents, and 


is, — a minor, in fact of years of discretion, the consent of the parent, 


especially if other circumstances combine to make action by the surgeon reason- 
able, should not be essential. The various legal disabilities of an infant have 
no bearing on his actual discretion in such matters any more than in the case of 
a married woman, who may by her consent justify a surgeon in operating upon 
her against her husband’s will. State, use of Janny v. Housekeeper, 70 Md. 162. 


RESTRAINT OF TRADE— CONTRACTS NoT TO ENGAGE IN CERTAIN BuslI- 
NESS — DIVISIBILITY OF RESTRICTED AREA. — The defendant contracted with 
the plaintiff not to engage in the plaintiff's line of business “at any place within 
a radius of thirty miles from either the Townhall at Bournemouth or the Bargate 
at Southampton.” These places being about thirty miles apart, the circles 
overlapped. edd, that the language is not capable of being construed as de- 


' fining separate areas, and —* a whole unreasonable, the contract is bad. 


Hooper & Ashby v. Willis, 94 L. T. R. 624 (Eng., Ct. App., April, 1906). 

It is settled that a contract in restraint of trade, unreasonable as a whole, will, if 
the language permits, be construed as severable and enforced within such smaller 
defined limits as are reasonable. Peltz v. Eichele,62 Mo.171. If smaller limits 
are not defined by the contract itself, the court cannot say how much is reason- 
able restraint and enforce that. A/dthen v. Vreeland, 36 Atl. Rep. 479 (N.J.Ch.). 
The result in the present English case seems wrong. If, because the circles 


_ overlap, only one area is defined, then a contract reading “in London or within 


600 miles thereof” should be inseparable, since the unreasonable area cannot 
be wholly rejected while leaving the other entire. But that contract was held 
separable. Price v. Green, 16 M. & W. 346. Further, if the contract is to 
be construed, as it ought, from the language alone, omen of the geographical 
position of the circles, the same conclusion should be reached whether the cir- 
cles intersect or not. To say, as the court intimates, that the word “either” 
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makes a contract inseparable which, in otherwise similar cases, has always been 
held separable, is too technical and unreasonable to commend itself. See 
Davies v. Lowen, 64 L. T. (N. S.) 655. 


STATUTES — INTERPRETATION — CONSTRUCTION OF CONFLICTING CLAUSES. 
A statute provided in its first section that the term of office of members 
of the board of county commissioners should be extended to the third Monday 
in September in order to inaugurate a biennial system of elections. A later sec- 
tion provided that the term of their successors should begin on the first day of 
December after their election. He/d, that, since the intent of the legislature, as 
gathered from the context, is manifestly fulfilled by the first section, the later 
section will not prevail. State ex rel. Atty.-Gen. v. Mulhern, 39 Chi. Leg. N. 
62 (Oh., Sup. Ct., June 26, 1906). 

In construing a statute inconsistent expressions are to be harmonized, if pos- 
sible, in order to reach the intent of the legislature. Matter of NV. Y. & Brook- 
lyn Bridge, 72 N. Y.527. But when two clauses of a statute are irreconcilable 
the general rule of construction is that the later clause will control. Harrington 
v. Zrustees of Rochester, 10 Wend. (N. Y.) 547. The reason assigned for this 
tule is that the case is analogous to that in which the proviso of a statute is in- 
consistent -with the enacting clause, in which instance the proviso is made to 
control on the ground that it expresses the later intent of the legislature. 
Townsend v. Brown, 24 N. J. L. 80. But after all it is largely an arbitrary rule 
of construction used as a convenient means of settling a difficult question. See 
Hall v. Equator, etc., Co., Fed. Cas. 5931. And although the rule may be 
of great value when the intent of the legislature is uncertain, it is surely wise to 
ignore it in cases like the present, in order to allow the earlier clause to prevail 
when it clearly expresses the legislative intent. McCormick v. Village of West 
Duluth, 47 Minn. 272. 


STREET RAILWAYS— MUNICIPAL REGULATION AND CONTROL — POWER 
oF City TO FoRCE COMPANY TO REPAVE.— A city sued to recover from a 
street railway company for paving with asphalt the space between the rails and. 
to the limit of the sills. ‘The jury found that the portion of the street used b 
the company had been out of repair; that reasonable notice had been given it. 
to repair with asphalt, and that that sort of paving was necessary and proper. 
The pavement had not previously been of asphalt. e/d, that the duty of the 
city to pave and repair devolves upon the company, unless expressly withheld, 
and that the city can recover from the company for the paving. City of Reading 
v. United Traction Co., 64 Atl. Rep. 446 (Pa.). 

The duty of a street railway company to pave or repair that part of the street: 
which it occupies is generally settled by statute or the company’s charter. When 
not so provided for, the authorities under the common law agree that the company 
must restore and keep in good repair that part of the street in which it lays its. 
tracks. Railway Co. v. State,87 Tenn. 746. For improvements beyond this, 
most authorities hold that the company is not liable, for the reason that it would. 
impair the obligation of the franchise contract. Dean v. Patterson, 67 N.J. L. 
199. Since, however, a franchise is a doubtful kind of a contract, perhaps a bet-- 
ter reason for this rule is that, the company being only a user of the street for a 
oe street purpose, it is unjust to impose on it a burden not laid on other users, 

yond what is necessary for the proper conduct of its business. Pennsylvania, 
therefore, seems unwarrantably to extend the liability of a street railway when 
it allows the city to compel it to pay for changing the character of the roadbed.. 
Cf. McKeesport v. McKeesport Ry., 158 Pa. St. 447. 


TAXATION — WHERE PROPERTY MAY BE TAXED— TAXABLE SITUS OF 
TANGIBLE PERSONAL PROPERTY..— The Comptroller of New York assessed 
all the cars of the relator as “ capital employed within that state.” The relator of-- 
fered evidence tending to show that a certain average of the cars was always absent. 
from the state, though it admitted that each specific car might have been in the 
state at some time during the year; and claimed a deduction for such average. 
This the defendant refused, and the case came before the Supreme Court on the 
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ground that the tax was without due process of law. He/d, that since none of 
the relator’s cars was used exclusively outside the state during the year, the 
state of New York remains the permanent situs of all the cars, notwithstanding 
occasional excursions, and hence the tax is proper. Mew York ex rel. N.Y.C., 
etc., R. R. Co. v. Miller, 202 U.S. 584. See NOTES, p.138. 


TELEGRAPH AND TELEPHONE COMPANIES — LEGAL STATUS — SERVICE 
OF SUBPCENA BY TELEPHONE. — The criminal code of Texas allowed the 
sheriff to serve a subpoena by reading it in the hearing of the witness. A 
witness was called by telephone, his voice recognized, and the subpcena read 
to him. On his failing to appear, he was committed for contempt, and sued out 
a writ of habeas corpus. Held, that service of a subpcena by telephone is invalid. 
Ex parte Terrell, 95 S. W. Rep. 536 (Tex. Crim. App.). 

There seems to be no good reason, in most cases, why conversations by 
telephone should not be treated the same as conversations face to face. They 
are, ingeneral, equally admissible as evidence. Mo. Pacific Ry. Co. v. Heiden- 
heimer, 82 Tex. 195. It is common for contracts to be made by telephone, and 
no objections to their validity are sustained on that ground. See Wolfev. Mo. 
Pacific Ry. Co., 97 Mo. 473; ¢f. Bank of Yolo v. Sperry Flour Co., 141 
Cal. 314. A married woman’s acknowledgment by telephone of a deed does 
not vitiate the deed. —— Banning, 80 Cal. 271. But special reasons 
may alter the case. An oath administered by telephone has been held 
invalid as not the method most binding on the affiant’s conscience. Sw/- 
livan v. Bank of Flatonia, 83 S. W. Rep. 421. Both the common and the 
statute law seem invariably to contemplate that a subpcena should be read in 
the presence of the witness. In addition, the great risk of mistake in identifica- 
‘tion, by which the sheriff might endanger the interests of another person who 
needed the witness, is a strong reason for upholding the rule that the telephone 
is not available for such service. 


TITLE, OWNERSHIP, AND POSSESSION— THINGS SUBJECT TO OWNETF.SHIP 
AS PROPERTY — OWNERSHIP IN PLAN.— The plaintiff studied the situation 
with regard to the white lead industry, and formed the plan of —s the 
‘various companies into one company. He communicated the scheme to the 
defendant to secure from him funds to finance the project. The defendant 
promised to afford the necessary aid if his lawyers should approve of the p.an. 
Later, without in any manner co-operating with the plaintiff, the defendant 
organized the company so projected, using the plan originated by the plaintiff. 
The latter brought a bill in equity, asking for a discovery and an accounting of 
the profits made by the defendant in the use of the scheme, and for a decree that 
‘the plaintiff was entitled to a share of them. e/d, that the plaintiff has no 
property right in the plan, and therefore no right to an account. Haskins v. 
Ayan, 64 Atl. Rep. 436 (N. J. Eq.). See NorTEs, p. 143. 


TorTS — DEFENSES — ASSUMPTION OF RISK BY VOLUNTARY SPECTATOR 
AT UNLAWFUL EXHIBITION. — The plaintiff was injured at an automobile 
race held by the defendant under a license from the city of New York. The 
license being void because of a statute limiting the speed »f automobiles, the 
race was unlawful, though both plaintiff and defendant thought it was lawful. 
The plaintiff came five miles expressly to see the race. Held, that the 
plaintiff cannot recover on the ground of the unlawfulness of the defendant’s 
act, but can if the injury was caused by its negligence. ohnson v. Automobile 
Club, 36 N. Y. L. J. 163 (N. Y., Ct. App., Oct. 2, 1906). 

This decision is based upon the maxim, zjuria non fit volenti ; and although 
it involves rather a novel application of the rule, the court appears to have ap- 
plied it properly. Because this maxim usually comes up in master and servant 
cases, some courts hold that it rests upon contract. Sz. Louis Cordage Co. v. 
Miller, 126 Fed. Rep. 495. But its real basis is that the voluntary assumption 
of the risk by the plaintiff with full knowledge, as in the principal case, disproves 
the duty. Zhomas v. Quartermaine, 18 Q. B. D. 685. In England and some 
of the United States it is held that the maxim does not apply where the plaintiff 
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has a maga right to protection, but the weight of authority in this country is 
otherwise. Knisley v. Pratt, 148 N.Y. 372; contra, Davis Coal Co. v. Polland, 
158 Ind. 607. And the present case is supported by the only two decisions 
squarely in point. Frost v. Josselyn, 180 Mass. 389; Scanlon v. Widgen, 156 

ass. 462. The case might also have been rested on another ground. The 
statute involved was designed to protect persons properly on the highway, but 
not trespassers in adjoining fields who had come to see its provisions broken. 
There was, therefore, no breach of any duty to the plaintiff, See, in general, 
20 Harv. L. REV. 14. 


VENDOR AND PURCHASER — RIGHTS AND LIABILITIES — FORFEITURE BY 
FAILURE TO Pay INSTALMENTS. — The defendant contracted to sell the 
plaintiff a piece of land, to be paid for partly in cash and partly in monthly 
instalments. Time was expressly made of the essence, and in case of failure to 
make any payment as due, all money paid over was to be retained as liquidated 
damages. It was further provided that in case a suit then pending between the 
defendant and a third party as to the land in question should terminate in favor 
of the third party, all payments made by the plaintiff should be returned. Upon 
the plaintiff's failing to pay three monthly instalments, the defendant declared a 
forfeiture. Later, the third party won in his suit with the defendant, and the 
plaintiff brought action for his money. e/d, that the plaintiff is not entitled to 
repayment of the instalments paid over. ennings v. Dexter Horton & Co., 
86 Pac. Rep. 576 (Wash.). 

The failure to pay the instalments was a material breach, which gave the de- 
fendant a right to repudiate. Axford v. Thomas, 160 Pa. St.8. Where time is 
made of the essence, payments made by the vendor before forfeiture cannot be 
recovered. Maloy v. Muir, 62 Neb. 80; contra, Gilbreth v. Grewell, 13 Ind. 
484. Further, forfeiture nullifies the contract and destroys all liability of either 
party under it. See Moore v. Smith, 24 Ill. 512. No subsequent happenings 
can affect the rights of the parties. Nor can any obligation of the defendant 
to refund the payments in case of an unsuccessful termination of his litigation 
after the default of the plaintiff, be implied from the contract, which contemplated . 
no such contingency. The case, therefore, seems correct, but it illustrates the 
hard results that follow from the application of the prevalent rules governing 
forfeiture in this country. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


Power OF Equity TO RESTRAIN FRAUDULENT ELECTION OFFICIALS. — 
The case of People ex re/. Miller v. Tool, decided by the Supreme Court of 
Colorado in 1904, but only recently reported,! held that the state, upon the 
relation of the Attorney-General, the Governor, and the chairman of the Repub- 
lican State Committee, could by injunction restrain certain election officials 
from committing illegal and fraudulent acts, by which they had conspired to 
steal the forthcoming state election. The defendants’ unsuccessful argument 
against the granting of the injunction rested upon three broad grounds: first, 
that there was an adequate remedy at law; second, that the question was 
political and not judicial; third, that equity was asked to restrain a crime. The 
case has met with so much criticism, ‘ten lawyers as well as from partisans, 
that Mr. Henry J. Hersey, who was of counsel for the petitioners, has attempted 
in a recent address to dchae it. Zhe Tool Case.? 


1 86 Pac. Rep. 224 (Col., . 
2 An address by Henry J. Hersey, of Denver, Colorado, before the Colorado Bar 
_ Association at its annual meeting, Sept. 27 and 28, 1906. 
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Mr. Hersey directs his arguments to the contentions of the defendant 
as stated. First, he maintains that there is no adequate remedy at law. 
If such a remedy exists, there was obviously no ground for equitable interfer- 
ence, for it is axiomatic that equity never interferes unless the law has failed 
to provide an adequateremedy. Quo warranto, which was suggested, is avail- 
able only to determine the title to an office or franchise;! mandamus will be 
allowed only for the actual breach of a ministerial duty ;? indictment or informa- 
tion would probably not result in a conviction, if at all, until long after the 
damage to the public had been inflicted. Thus Mr. Hersey seems correct in 
maintaining that there was no adequate legal remedy. 

The address next deals with the contention of the defendant that equity had 
no jurisdiction because the subject-matter was political and not judicial. The 
facts involved in the case had never, as the court in its opinion admits, previ- 
ously been presented for adjudication, and the defendants insisted that this was 
because it had always been thought plain that a remedy was outside the field of 
equity, and indeed of the judiciary as a whole. But, as is properly pointed 
out,® the absence of previous judicial sanction is not conclusive, inasmuch as 
the granting of an injunction is, within very broad limits, discretional, and 
inasmuch as the shifting conditions of modern life may enlarge even these 
broad limits. But neither Mr. Hersey nor the court lay any stress on the un- 
doubted fact that where the questions involved have been so long before the 
courts as those relating to the right of unhampered suffrage, such absence of 
judicial utterance is a most pregnant circumstance. But what of the broad 
question raised by this branch of the case? It is often said that courts whether 
of law or of equity are precluded from deciding any political questions. This 
seems to mean, however, merely that the judiciary must leave untouched any 
matter entrusted by the United States Constitution to either of the other two 
co-ordinate departments. The protection of the right of suffrage sought in 
the Tool case is obviously not political in this sense, any more than is the 
— to naturalize an alien.6 The books abound in cases where the courts 

ave protected the right of suffrage. But assuming, as we safely may, that we 
~ have here a state of facts which, though involving political considerations, is 
yet judicial in its essence, itis argued that the court of Jaw, and not equity, 
should take command. In short, whereas before, the case was said not to be 
within equity’s power at all, here, though within, it is said to be inexpedient for 
equity to intervene, because it is asked to concern itself with political, and not, 
as usual, with civil or property rights.6 As Mr. Justice Holmes put it recently, 
“ The traditional limits of proceedings in equity have not embraced a sauaoly 
for political wrongs.”7 It may be said in passing that the court, and Mr. 
Hersey with it, might have been saved the embarrassment of deciding this 
broad question, for there is very weighty authority for holding that the right to 
vote is civil rather than political. But assuming with Mr. Hersey that it is a 
political question, shall we agree with him that it is a proper field for equity's 
activity? The case, in a question in the affirmative, unquestion- 
ably breaks new ground, though Mr. Hersey collects some authorities which he 
believes involve similar principles. If we once assume that a wrong exists, for 
which there is no adequate legal remedy, it is hard to see any reason why 
equity should necessarily decline to make use of its remedy, which is so essen- 
tially a matter of discretion. Even if this case is followed, however, it will 
probably be true that the chancellor will be reluctant to interfere unless the 
facts are, as here, very strong.® The decision may, then, mark the first venture 


1 High, Extr. Leg. Rem., 3 ed., § 603. 

2 State ex rel. Price v. Carney, 3 Kan. 88. 8 Pp. 16-20. 

4 See State ex re/. Lamb v. Cunningham, 83 Wis. 90, 134, 135. 

5 2 Cyc. 113. 8 Cf.1 Pom., Eq. Jurisp., 3 ed., § 131. 

7 Holmes, i, in Giles v. Harris, 189 U.S. 475, at p. 486. 

8 1 Story, Comm. on U. S. Const., 5 ed., § 580. See also Anderson v. Baker, 23 


Md. 531. 
a For a good discussion of equity’s attitude in such matters, see 1 Spelling, Injunc., 
2 ed., § 630. é 
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of equity in the political field. Although it must be recognized to be an inno- 
vation, it would be a narrow mind which would, for that reason alone, condemn 
an apparently beneficial exercise of power.* 

The real difficulty of the case, however, is in regard to the third contention of 
the defendant, which Mr. Hersey is rather inclined to make light of. The ques- 
tion here is, should the court of equity have kept its hands off because the act 
enjoined was also a crime? Though, as we have seen, criminal proceedings 
would at best have afforded the people of Colorado but an inadequate redress, 
it by no means follows that equity will therefore interfere. Equity’s inclination 
is, to be sure, to right every wrong unprovided for elsewhere. But whereas under 
our second head no good reason could be adduced why equity should not inter- 
fere, here such a reason does exist, —namely, the law's hostility to equity’s 
enjoining any act which is a crime, owing, perhaps, to the historical reverence 
for the right to trial by jury. It is true that in certain limited fields, such as 
nuisances, which involve property rights and which equity was enjoining before 
the passage of our Constitution, the law tolerates equity’s concurrent jurisdic- 
tion. Indeed, if a new form of nuisance arose, equity might be expected to 
act. But as interference with the right to vote is so far removed from the type 
of crime which equity has dealt with, and as it involves no property right 
whatsoever, the impropriety of equity’s taking control seems clear. On this 
one point, then, the case cannot be supported. 

But Mr. Hersey argues further in support of the case: “ The state may, when 
suing in its sovereign capacity, pursue any remedy it chooses, though a private 
suitor might be held bound to some one remedy.” ? This statement, however, 
seems incorrect. It is an enunciation of the English doctrine of prerogative, 
which, so far as transplanted to this country at all, has been vested in the 
people ae ne the legislature and not through the courts. The very 
case on which Mr. Hersey principally relies* shows that the doctrine is there 
confined to the proposition that when the people through their legislature pass 
a statute, for example the Statute of Limitations, they are not thereby to be 
presumed to legislate the state out of its former powers unless express words 
are used. But, as the United States Supreme Court has pointed out, general 
rules of procedure —and under this head the present case seems to fail — 
apply equally to citizen and state. Mr. Hersey’s doctrine would seem to go to 
the length of saying that the state could prosecute for murder in equity. It 
proves toomuch. There is, then, nothing in the prerogative idea to upset the 
conclusion previously reached that, though Mr. Hersey is correct in his conten- 
tion that equity may interfere by injunction where only a political right is 
involved, yet he is wrong in considering immaterial the added fact that the act 
enjoined would be a crime.* 


UNAUTHORIZED AGENTS’ LIABILITY ON NEGOTIABLE INSTRUMENTS. — Two 
elementary problems in statutory interpretation, matters of logic rather than of 


1 For cases the language of which would support the position here taken, see 
State ex rei. Cook v. Houser, 122 Wis. 534, and cases cited; Boren v. Smith, 47 Ill. 
482. For language leading to the opposite result, see Fletcher v. Tuttle, 151 Ill. 41; 
or uv. City of Des Moines, 105 N. W. Rep. 520 (Ia.). 


8 Dollar Savings Bank wv. United States, 19 Wall. (U. S.) 227. Cf People ». 
Herkimer, 4 Cow. (N. Y.) 345; and an excellent note to the case in 15 Am. Dec. 


ie * Green v. United States, 9 Wall. (U. S.) 655. See also State v. Kroner, 2 
ex. 492. 

5 A later decision of the Colorado Supreme Court not yet reported (People ex rel. 
Graves v. Johnson, July 2, 1906) holds, by an apparently forced construction of the state 
constitution, that no inferior court, but only the Supreme Court, may take jurisdiction 
in a case of this kind. This decision may be indicative of a desire to get away from 
the disastrous effects which it was generally felt would follow the earlier case. 
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law, may be put thus. Let us suppose, first, that the common law imposes lia- 
bility for a certain act. A statute is passed changing this liability if the actor 
comply with a specified condition. It follows that the old common law liability 
persists if he do not so comply. We will suppose, again, that the common law 
negatives liability for a certain act under all circumstances. A statute is passed 
declaring this non-liability only in case the actor comply with a certain condi- 
tion. By necessary inference he would seem to incur that liability if he failed 
so to comply. A recent writer has applied the first of these problems in inter- 
preting a troublesome section of the Negotiable Instruments Law. Lzadzlity of 
an Agent under the Negotiable Instruments Law, by L. P. M., 10 Law Notes 
(Northport) 104 (Sept., 1906). In brief the argument is this. To be negoti- 
able commercial paper must show on its face who is bound, principal or agent. 
Where this did not clearly appear, judges construed very harshly against the 
agent until ‘* to escape liability the agent must exclude it.”? At common law, 
then, authorized or unauthorized, the agent was bound unless the instrument 
revealed to the point of self-exclusion that he signed for another. The Negoti- 
able Instruments Law ? imposes a different test, that of fair interpretation, but 
on one condition only. If the agent be duly authorized, the instrument need 
now only fairly show the representative capacity; but if unauthorized, the 
writer argues, it must still conform to the canon of the common law which per- 
= ae from liability on the part of the agent if he practically excludes 
imself. 

If the writer’s statement of the common law be accepted as accurate, his con- 
clusion cannot be disputed. With his premise, however, issue can be taken. 
Lord, Ellenborough’s remark, one not to be taken too seriously, has seemingly 
blinded him to the current of American decisions. True, never did mere d- 
scriptio personae excuse an agent; but the Negotiable Instruments Law as 
distinctly enacts the same, —“ the mere adoption of words describing him as an 
agent . . . without disclosing his principal, does not exempt him from personal 
liability.” Our courts have consistently construed these instruments as a rea- 
sonable business man would construe them in the light of mercantile usages.* 
Lord Ellenborough’s rule has not found favor, So far as matter of construction 
well may, the American rule seems admirably codified, — “ words éndicatin, 
that he signs for or on behalf of a principal or in a representative capacity.” 
The statute expresses, not a partial change, as the writer insists, but a partial 
declaration of the common law. Our first formula has no application to the 
facts; it is the second that applies. Thus, authorized or unauthorized, the agent 
was not bound on the instrument at common law if it fairly showed that he 
signed for his disclosed principal. By the statute he is still not bound if duly 
authorized. If unauthorized, is he not by necessary implication bound on the 
instrument, even though he express enough to exclude him at common law? It 
would so seem, and this view, the writer admits, has been unanimously taken by 
the draftsman of the act, its critics, its defenders and expositors. Ballou v. 
Talbot 5 is pro tanto no longer law. 

Against this “negative intendment ” the writer also invokes the dogma that 
all statutes in derogation of the common law are to be strictly construed. His 
dogma is happily obsolescent.* In view of a century’s statutory efforts to sub- 
vert it, the common law is no longer the something sacred that Coke pronounced 
it.7 “ Parrot-like repetition of a false and outworn maxim only hampers benign 
legislation.” The merits of the doctrine under discussion are quite apart from 
its existence; those who acknowledge it may most regret it. A new remedy 


: Lord Ellenborough in Leadbitter v. Farrow, 5 M. & S. 345. 

20. 
8 Res cases cited in 7 Cent. Dig. § 261. 

* Carpenter v. Farnsworth, 106 Mass. 561. 

5 16 Mass. 460. 

6 See The Warkworth, L. R. 9 P. D. 21; Chamberlain v. Western Transportation 
Co., 44 N. Y. 305; Sedgwick, Stat. and Const. Law, 267 n., and cases cited. 

7 See Inst. 282 b, 1. 3, § 485. 
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can hardly be said to be necessary in view of the unauthorized agent’s liability 
for deceit and implied warranty. Nor does parol evidence of authority as a 


prerequisite to deciding whether any one is bound on the instrument seem in aid 
of negotiability.? 


Act oF ConGREss KNOWN AS THE EMPLOYERS’ LIABILITY ACT AFFECTING COMMON 
CARRIERS IS UNCONSTITUTIONAL AND VOID, THE. Garrard B. Winston and 
Blackburn Esterline. 63 Cent. L. J. 278. 

CAN THE ACCUMULATION OF GREAT WEALTH BE REGULATED BY TAXATION? 
Affirmative: Aaron A. Ferris. Negative: Alexander Hadden. 4 Oh. L. Rep. 260. 

Cope or Lecat Eruics, A. Adopted by the Colorado Bar Association for the guid- 
ance of its members. Giving rules for the conduct of attorneys in their relations 
with the bench, jury, clients and witnesses, both in and out of court, and sugges- 
tions as to the proper conduct of cases and amount of fees. 6 Brief 212. 

CONSEQUENCES OF A TRUSTEE’S FAILURE TO CONVERT AS BETWEEN TENANT FOR 
LIFE AND REMAINDERMAN, THE. Walter G. Hart. Laying down four rules as 
gr the distribution of property in English courts in this case. 22 L. Quar. 

ev. 285. 

CopyRIGHT en THE. Charles Porterfield. Arguing against the bill in its present 
form. 10 L. N. (Northport) 85, 107. 

EFFECT OF REMARRIAGE IN VIOLATION OF THE ACT OF 1905, THE. Amon. A con- 

_ cise but full discussion of the effect of the Illinois Statute prohibiting remarriage of 
divorced parties within one year of the decree upon remarriage in another state. 
33 Nat. Corp. Rep. 37. 

EFFECT OF CORPORATE GREED UPON THE TREND OF RECENT DECISIONS INVOLVING ‘ 
SO-CALLED “ VESTED” RIGHTS OF CORPORATIONS, THE. Anon. Stating that the 
trend of such decisions has been inimical to “ vested rights,” especially in federal 
courts and as to public service corporations. 33 Nat. Corp. Rep. 5. 

FEDERAL JURISPRUDENCE IN RELATION TO IRREGULAR MUNICIPAL BoNDs, THE. 

Anon. Calling attention to the greater tendency of federal over state courts to 
hold municipalities to their irregular bond issues, when some legislative authority 
is recited. 31 Nat. Corp. ‘te 97- 

Future INTERESTS IN LanD. I. Albert Martin Kales. Applying a classification 
of future interests as limited by way of succession and by way of interruption. 22 
L. Quar. Rev. 250. : 

GOVERNMENT OF LAw AS DISTINGUISHED FROM A GOVERNMENT OF FUNCTIONARIES, 

A. Hannis Taylor, 18 Green Bag 489. 

INDEMNITY BoNnDs UPON PAYMENT OF LosT INSTRUMENTS. Anon. Legislation advo- 
cated in place of the discretion of the court. 23 Banking L. J. 525. 

INDEPENDENCE OF THE FEDERAL JUDICIARY. Hannis Taylor. 40 Am. L. Rev. 481. 

INDEPENDENCE OF THE JUDICIARY. Judson Harmon. A brief survey of the struggle 
by which the judges of England (Coke the first) won independence of the king, 
how the judiciary was made separate in the United States, and the need of keep- 
ing it free from political influence. 14 Am. Lawyer 391. 

Is OUR JURISPRUDENCE GROWING BETTER OR WorSE? J/. W. Foltz. Commenting 
upon the inexactitude and instability of the common law and arguing in favor of a 
system of jurisprudence founded on definite maxims. 23 Chi. L. J. 185. 

LANDLORD’S RIGHT TO RECOVER FOR INJURY TO USE AND OCCUPATION BY TEMPO- 

RARY NUISANCE. Anon. Criticising the doctrine that after a tenant has recov- 
ered for damage to his use and occupation caused by a temporary nuisance the 
landlord cannot recover for damage to rental values. 13 Case & Comment 34. 

LANGDELL, CHRISTOPHER C. Samuel F. Batchelder. A sketch of the life of ° il 
sor Langdell and the early history of the case system. 18 Green Bag 437. 

LANGDELL, CHRISTOPHER CoLuMBUS. Ralph Wardlaw Gloag. A brief review of 
Professor Langdell’s life, and a criticism of the case system for the study of law. 

68 Alb. L. J. 231. 

LATEST CHAPTER OF THE AMERICAN LAW OF PRIZE AND CAPTURE, THE. Charles e 
Chauncey Binney. 54 Am. L. Rev. 537. 

LEGAL COMPLICATIONS ARISING FROM GRAND JuRY ProcEEDINGS. F. Beecher. 
Discussing how far witnesses are immune from prosecution for slanderous state- 

ments mate before the grand jury. 63 Cent. L. J. 67. 


1 See Polhill v. Walter, 3 B. & Ad. 114; Collen v. Wright, 8 E. & B. 647. 
2 See 14 Harv, L. REV. 247. 
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LEGITIMATE FUNCTIONS OF JUDGE-MADE LAW, THE. Hannis Taylor. Suggesting 
that the elasticity necessary to meet advancing conditions has been, and must be, 
supplied by the judges. 14 Am. Lawyer 400. 

LIABILITY OF AN AGENT UNDER THE NEGOTIABLE INSTRUMENTS Law. L., P. M. 
10 L. N. (Northport) 104. See supra. 

LIMITATION OF ACTIONS BROUGHT BY CREDITORS AGAINST CORPORATION STOCK- 
HOLDERS. George P. Costigan, Jr. 18 Green Bag 550. 

Lorp MANSFIELD AND HIS RELATION To OUR Laws. William L. Royall. Dealing 
with Lord Mansfield’s relation to his time and his relation to English jurisprudence. 
14 Am. Lawyer 297, 355. 

MONSTROUS REGIMENT OF THE RULE AGAINST PERPETUITIES, THE. Charles Sweet. 
Maintaining, in a review of Gray’s Rule against Perpetuities, that the rule does not 
apply to common-law future interests. 18 Jurid. Rev. 132. 

MUNICIPAL CODES IN THE MIDDL# West. /. A. Fairlie. A criticism of municipal 
government as organized under the codes in Illinois, Ohio, and Indiana. 21 Pol. 
Sci. Q. 434. 

NECESSITY son NATIONAL LEGISLATION ON BILLS OF LADING, THE. Thomas B. 
Paton. Discussing the desirability, from a banker’s point of view, of such legisla- 
tion. 23 Banking L. J. 571. 

NEEDED IMPROVEMENTS IN THE LAWS AFFECTING THE BANKING BUSINESS. Thomas 
B. a An address before the American Bankers’ Association, 1906. 23 Bank- 
ing L. J. 529. 

NEcoTIABLE CuEcks. George C. Sinclair. Setting forth the advantages 
and legal status of voucher checks Containing an itemized account stated on the 
reverse side. 23 Banking L. J. 

Non-DISCLOSURE, UPON THE SALE OF LAND, OF A LATENT DEFECT KNOWN TO THE 
Venvor. 7.C. Williams. Discussing Carlisle v. Salt, 1906, 1 Ch. 335; admitting 
that a contract for land may be set aside when the defect affects title, but not 
when it affects quality or quantity. 50 Sol. J. 611. 

PAYMENT BY A BANKER OF FRAUDULENTLY ALTERED CHEQUES. Anon. Main- 
taining that, without negligence on the part of the drawer, the banker and not 
the drawer is liable for payment of an altered cheque. 50 Sol. J. 713. 

QUALITY OF JURORS, THE. Jackson Guy. Protesting against the increasing statutory 
onan from jury service of the most intelligent classes of citizens. 12 Va. L. 

€g. 450. 

QUEST FOR ERROR AND THE DOING OF JusTICE, THE. Charles F. Amidon. 
Advocating the adoption of the English practice in appellate courts to reverse 
only for errors which go to the substance of the case. 5 Can. L. Rev. 364. 

QUESTIONS OF INTERNATIONAL LAW IN THE DEPORTATION OF ALIENS. Charles 
Noble Gregory. 18 Jurid. Rev. 121. 

REBIRTH OF THE CORPORATION, THE. Peter S. Grosscup. Deploring the ownership of 
corporations by the few, and suggesting a remedy. 31 Nat. Corp. Rep. 104, 127. 

SHOULD THE GRAND tht SYSTEM BE ABOLISHED? George Lawyer. Contending 
that it should be abolished. 23 Chi. L. J. 195. 

STATE VERSUS CORPORATION. C. 7: Carr. bs gv review of the trust situation, 
with special reference to America. 18 Jurid. Rev. 132. 

Use oF MEDICAL Books IN THE EXAMINATION OF EXPERTS, THE. oseph H. 
Taulane. Containing arguments favoring the admission of views expressed in 
standard medical works, and a review of the rules adopted in different jurisdictions. 
4 Crim. L. J. of India 33. 

VALIDITY AND EFFECT OF CONDITIONS ATTACHED TO LEGACIES AND DEVISES 
AGAINST CONTESTING WILL. &. 8. C. Collating the law of the various juris- 
dictions. 10 L. N. (Northport) 128. 

VeENDor’s RIGHT OF REscission, A. Amon. An interesting summary of the cases 
holding that upon the condition of sale enabling the vendor to rescind upon an 
ejection or requisition being made which he is “ unable or unwilling to comply 
with” should be placed the restriction that the unwillingness shall not be capricious 
or arbitrary. 50 Sol. J. 93. 

WHEN Lanp Is SOLD FoR DELINQUENT TAXES, AND PURCHASER FAILS TO HAVE 
-DEED EXECUTED WITHIN THE STATUTORY PERIOD, WHAT IS THE CONDITION 
OF THE TITLE? FF. Bouchelle. A discussion of the question as it arises under 
statute, concluding that the original owner retains title and the purchaser holds 
only a lien for the amount of taxes. 12 Va. L. Reg. 279. 

bg: —— THE. I. W.S. Holdsworth, Their history and human side. 22 L. Quar. 

ev. 266. 
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Il. BOOK REVIEWS. 


NEw ENGLAND Town Law: a Digest of Statutes and Decisions concerning 
Towns and Town Officers. By James S. Garland. Boston: The Boston 
Book Co. 1906. 

This interesting book on New England town law is of wider interest than its 
title would seem to indicate. As the author says (P. 83), speaking of the town: 
“A scheme of local autonomy which has proved itself so well suited to the 
genius of a great nation, and is so easily adapted to the changing needs of its 
eo deserves not only the highest praise as an instrument of government, 

ut as an object of study challenges the best thought of students of political 
institutions.” 

' Examination of the book will show that it is full of materials for the student 
of our political institutions. It is,so far as the writer knows, the first attempt 
to gather into one book the town laws of all the New England states, laws 
copied or imitated throughout the country wherever the town system has been 
adopted. It is therefore a source book on town laws. An introduction of 83 
pages treats of the subject generally, giving an account of the formation,of the 

rst settlements in New England towns, townships, or more properly —- 
separate little colonies, by the union of which, under charters subsequently 
obtained from England, the New England colonies, afterwards states, were the 
result. In view of the prevailing tendencies of our courts of law to minimize 
the sphere of town power, it cannot be too strongly impressed upon all that these 
towns came first and the chartered colony came afterwards. There is no 
instance in New England of immigration of settlers bringing with them a charter 
with the intention of forming a colony in the sense of a state, but everywhere 
the immigrants formed separate little colonies or towns that by coalescence 
under some charter subsequently obtained from England formed, respectively, 
the colonies that later became the New England states. 

In the history and the political development of these New England towns 
there is therefore sound historical foundation for the claim that within their 
own limited sphere, the towns enjoyed a certain limited sovereignty that has 
disappeared in the limited sovereignty assumed and accorded by the courts to 
the united colony that afterwards became the state. Mr. Garland does not 
profess to follow the steps by which the towns have lost their original inherent 
powers, and indeed the material for such a study does not exist in print. For 
the process was about completed when the success‘of the American Revolution 

ve to the states a legal prestige they had never had before. This process of 

a of town power and of gain of colonial legislative power was going on from 

the beginning of the settlement of the country until the end of the Revolution, 

but no reports of the decisions of the courts on these questions are in print 
until the process was about completed at the time when the state constitutions 
and the United States Constitution were adopted. Iie who would study this 
subject must go back of th ®printed reports of decided cases, and if they are 
poe preserved he must study the records of the unreported cases from 1620 to 

about 1790. 

The eck under review treats only of town law as it exists in print, in the 
revised and general statutes of the New England States. After a general in- 
troduction, the work is divided into sections treating of the town laws of each 
New England state, prefacing each with introductory matter. The section on 
Massachusetts consists of 158 pages, divided into consideration of laws relatin 
to Assessors of Taxes, Caucuses and Primaries, Collector of Taxes, etc. 


section on the town laws of Maine of 151 pages, one on those of New Hamp- | 


Shire of 116 pages, one on those of Vermont of 140 pages, one on those of 
Rhode Island of 127 pages, and one on those of Connecticut of 119 pages, all 
similarly subdivided under appropriate heads, complete the volume of nearly 
goo pages. For some reason not apparent or explained, the book is not consecu- 
tively paged, and there is no table of cases, although many are appropriately 
cited under the topics discussed. Nor is there any statement of “ contents, 
its place being supplied by an index. 
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The book will prove to be of value to the practical man and also to the 
philosophical student of New England town law. The author states both sides 
of questions that are disputed, leaving the person using the book to come to his 
» own conclusion. This is in accord with the prevalent view that it is no part of . 
the duty of a writer on law topics to point out what he thinks the law should 
be. There is room, however, for a difference of opinion on this subject. 

A. M. 


THE ELEMENTS OF a. By Thomas Erskine Holland. Tenth 
Edition. Oxford University Press: New York and London. 1906. pp. 
XXV, 443. 

The two preceding editions of this classical treatise have already been reviewe 
in the HARVARD LAW REVIEW, and little need be added as to the general ex- 
cellence of the treatise. We may say that Professor Holland’s general analysis 
of the law is rather dictated by historical accidents of growth in the English 
law than by fundamental legal principle; that his chief division into public and 
private law is neither required by theory nor useful in practice, being in sub- 
stance a division between all normal and most abnormal law, on the one hand, 
and a single branch of abnormal law on the other; and that his use of forei 
law for comparison is not of the underlying a of such law, but of the 
definitions of speculative writers. But with all said which can fairly be said in 
criticism of the work, it is easily the clearest, the soundest, and the best of all 
works on jurisprudence in the English language ; and that lawyers and students 
of law appreciate it as such is shown by its rapidly issued new editions. 

In this edition not much has been added to the discussions in the text, but 
many recent cases have been added to the notes. Important and fundamental 
questions have been at issue since the last edition. The right to one’s liveli- 
hood, as threatened by trade combinations (Allen v. Flood and Quinn v. 
Leatham) is rather non-committally discussed (p. 180); the quasi-corporate 
trades union (Taff Vale Ry. v. Amalgamated Society) is noticed (p. 333); the 


tendency of Cape Colony to break away from the strict Roman-Dutch law as to 


“cause ” or consideration for a contract is stated (p. 275). This phenomenon 
might be recognized as common where the common law and the civil law come 
into juxtaposition, as in Louisiana and Quebec. 

On one point the reviewer wishes to make his protest. Professor Holland 
mentions the common law as a species of customary law (p. 51). This it 
seems not to be. The common law took its origin almost, one might say, at a 
single historical moment — when Henry II, having actually gained general juris- 
diction for his judges, instructed them in exercising this new jurisdiction, to 
apply as law a system of justice which should be based not only upon the general 
megs ae of the customary law, but also on equity and justice. The common 
aw from its inception has been based upon principles, not upon custom. It is 
to be compared in its nature not with the ordinary Germanic folk-law, but to the 
law administered in the middle ages by the Royal Court of Bohemia, described 
in Sigel’s Slavic Law, pp. 72-83. “ We remark only in England and Bohemia,” 
that author writes (though he — perhaps have added to the number of 
examples), “an eager study of legal precedents and the application of scientific 
methods, worked out by the glossators and commentators, to home law practice.” 
Customary law, properly so called, is of historic interest, but is hardly a fit field 
for legal science. J. H. B. 


LIMITATIONS OF THE TAXING PowER. By James M. Gray. San Francisco: 
Bancroft-Whitney Co. 1906. pp. Ix, 1316. 

The scope of this book is indicated fully by its secondary title: ‘* A Treatise 
upon the Constitutional Law governing Taxation and. the Incurrence of Public 
Debt in the United States, in the Several States, and in the Territories.” The 
treatment is fulland minute; and, as is necessary in dealing exhaustively with a 
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narrow and specialized subject, the needs of the student are subordinated to 
the needs of the practitioner. The plan and the execution are well adapted to 
the purpose in view. Constitutions, the necessary subject matter of the discus- 
sion, are adequately quoted. The citation of decisions is not intended to be 
exhaustive, as the foot-notes sometimes point out ; but the citations are certainly 
numerous enough, covering no less than five thousand cases. The text does not 
present to an undue extent extracts from opinions, but states without much dis- 
cussion the effect of the decisions. The result is a book of value to persons 
interested in the specialty of taxation ; and even the reader who cares not at all 
for this specialty must find interest in the chapters on state taxation in interfer- 
ence with commerce, state taxation impairing contracts, and due process of law. 
The opening chapter on equality as ‘‘ The Fundamental Thought in the Con- 
stitutional Law of Taxation” gives an unnecessarily unfavorable impression 
of the author’s soundness; for throughout a pons of pages it tends to 
indicate a belief that there is some unwritten constitutional higher law requiring 
equality, whereas the author in quite orthodox fashion believes, and ultimate] 
expounds, that there is no such unwritten requirement, but that equality is obvi- 
ously just and desirable, and that consequently constitutions and statutes must 
be so construed as to attain equality, if such construction be possible. E. w. 


PRINCIPLES OF THE ENGLISH LAW OF CONTRACT AND OF AGENCY IN ITS 
RELATION TO CONTRACT. By William R. Anson. Eleventh English 
Edition. Second American eye Edition. By Ernest W. Huffcat. 

“London and New York: Oxford University Press. 1906. pp. li, 462. 8vo. 

The new edition of this popular book, as it appears after a of eleven 
ears since the previous edition, does not differ strikingly from its predecessor. 
he merit of the book consists rather in the clear statements of fundamental 
principles than in a large collection of authorities or a development of all the 
applications of these principles. The book seems still the best treatise of its 
size on the subject, but in a few matters the treatment is unsatisfactory, which 
is the more important because it has influenced American text writers and 
students. We may mention especially the treatment of mistake and similar 

matters, under the head of “ Reality of Consent.’’ The distinction, highly im- 

portant in our law, between mistake which prevents mutual assent at law, and 

mistake which affords equitable ground for rescission of a contract good at law, 
is wholly confused. Again, the treatment of the topic of performance of con- 
tract under the head of “ Discharge of Contract,” is unfortunate. The notion 
that a contract when broken is discharged, and the obligation of a right of 
action substituted, is distinctly overworked, and the distinction between the 
plaintiff’s only available remedy and his right thereby confused. 

The notes of Dean Huffcut, if the limitations of space are considered, are to 
be commended. The American cases seem well selected, and the comments, 

though necessarily brief, are frequently suggestive. Ss. W. 


THE LAW OF PASSENGER AND FREIGHT ELEVATORS. By J. A. Webb. 
Second and Revised Edition. St. Louis: The F. H. Thomas Law Book 
Co. 1905. pp. xviii, 375. 8vo. 

Doubtless such a special book as this has its value to the practitioner who 
has to deal with a case which falls within its scope. It will save him many 
pers of searching to have the cases bearing upon the subject collected and 
collated. There is little scope for generalization in making such a book. Neg- 
ligence in the operation of elevators should be judged by the same standard as 
in other matters, — due care under the circumstances. The author, however, 
follows many courts in considering elevators as common carriers. This can 
hardly be; it is enough to say on that point that service could be refused in 
any particular case. Seaver v. Bradley, 179 Mass. 329. 


if 

i 

i 

it 

i 

| 

i 

| 

ib 


166 HARVARD LAW REVIEW. 


Diz LEHRE DER RECHTSSOUVERANITAT. By H. Krabbe. Groningen: 
Wolters. 1906. pp. vi, 254. 8vo. 

England, according to Professor Krabbe, is the only country in which the 
power of the law and of the state have come to coincidence. The statement 
will appear to many open to considerable question, but is, after all, largely 
academic. So is in fact the whole volume of the Groningen jurist, who ex- 
amines the doctrines relating to the sovereignty of the state in various countries 
and contexts. The value of the book is lessened by the absence of an index. 

R. M. J. 
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. 8vo. 

THE AUSTINIAN THEORY OF LAW, being an Edition of Lectures I, V, and VI 
of Austin’s “Jurisprudence” and of Austin’s “ Essay on the Uses of the 
Study of Jurisprudence,” with Critical Notes and Excursus. By Jethro 
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zig: Verlag von Duncker & Humblot. 1906. pp. xxx, 540. 8vo. 

PRINCIPLES OF THE ENGLISH LAW OF CONTRACT, and of Agency in its 
Relation to Contract. By William R. Anson. Eleventh English Edition. 
Second American Edition, edited with American Notes, by Ernest W. 
Huffcut. Oxford University Press: New York and London. 1906. pp. 
li, 462. 8vo. 

THE Law OF INNKEEPERS AND HOTELS, including other Public Houses, 
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